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AUTPIORIZED DISPOSITIONS OF OFFENDERS

UNDER TtlE NEW KENTUCKY PENAL CODE

There has recently been a growing public concern over the manner
in which convicted criminals are treated in our society. Numerous
newspaper stories, magazine articles and television specials have
probed, examined, and criticized the present system that, to varying
degrees, seeks to rehabilitate, punish and deter those who have com
mitted serious offenses against society. The prison riots of late, the
high rate of recidivism among convicted criminals,' and the expense
of keeping a man in prison- are convincing arguments that penal
reform is needed. A number of states, including Kentucky, have re
sponded by enacting revised criminal statutes which incorporate
modem theories of penology.

The new Kentucky Penal Code makes several important changes
in the laws pertaining to the authorized penalties for ofTenders.
Accordingly, the purpose of this article is to give the reader a working
grasp of the law of sentencing. It is important that practicing attorneys
and trial judges understand tlie interrelationship of the various sections
and the wide range of sanctions available under the new law. Indeed,
since the drafters of the Kentucky Penal Code stress the importance
of flexibility in the alternatives available to the sentencing authority,'
it would seem that a necessary prerequisite to enlightened sentencing
practices is a thoroughfamiliarity with the provisions of the new law.

Besides the changes made in the law itself, the new Penal Code
adopts a modem approach to the implementation of the sections on
sentencing. The drafters of the Code have apparendy dccided that the
primary objective of criminal sanctions should be the rehabilitation
of the offender. While elements of retribution, deterrence, and
neutralization, the other generally accepted theories of sentencing, are
present in the new Code provisions, tlie predominant theme is that

1 See President's Commission on Law Enfohcement and AoMiNisTnATiON
OP Justice The Challenge of Crime in a Fhek Society 45 (1967) [herdnufter
dted as President's Commission, The Challenge ok Crime].

4 Statistics indicate that it costs on on annual nation.-jl average, $1966 to im
prison a felon, $1046 for inmates of local institutions, and $3613 for every juvenile.
KEKTUCKY COM.NflSSION ON LaW ENFORCEMENT AND CllIMI-: PREVENTION, KENTUCKY
Jails 2 (1969). In Kentucky, the annual average cost of keeping a person con
fined in a local jail is $1116,»0. Jd. at 30.

8 See Kentucicy Legislative Reseahcii Commission, Kentucky Penal Code
3405-36^, Commentary (Final Draft 1971) (hereinafter cited as LRC]

•wherein the term flexibility Js repeatedly used by the drafters in describing the
significance of the various sections of the new codc.
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rehabilitation is more effective and more economical.'* It is hoped that,
by reforming tl\e criminal and turning him into a useful, law-abiding
member of society, the wastin.i; of liuman resources can be avoided
and real progress can be made towards reducing crime.®

Yet the goals of even the most enlightened sentencing code are
more easily stated than accomplished. The sentencing authority, gen-
erally the trial judge, must have at his disposal a sufficient diversity of
sanctions, and he must be willing to impose the penalty which will
achieve the best result for both the criminal and society." The auto
maticsentence for various crimes, without giving due consideration to
alternatives such as probation or a fine which might be more appro
priate in the individual case, should be avoided. Indeed, it can be said
that the success of sentencing depends upon a combination of modern
enabling legislation,^ skilled trial judges" and adequate correctional
facilities.® While the latter two elements require time, expense, and
the commitment of many individuals, the Kentucky General Assembly
has done its part towards an improved system of criminal sentencing
by enacting the new Penal Code.

Junj Sentencing vs. Judge Sentencing

One important aspect of pre-existing law has been retained in the
new Code. Aligning itself with the minority view, Kentucky will retain
jury sentencing.'® Under this process the jury makes the initial de
termination of the maximum sentence at the same time it renders its
verdict. Most jurisdictions vest this responsibility in the trial judge,

*LRC § 3505, Commentary. See KcncraUy Palmore, Sentencing and Cor
rection: The Black Sheen of Criminal Laiv, 26 Fed. Phohation Dec. 1972, at 6-7
[hereinafter cited as Palmore, Senieiicinu and Correclion] and Note, Seulencing;
The Good, The Badand The F.nliehtcned, 57 Ky. L.J. 450, 458-59 (1969).

5Palmore, Sentencingand Correction,supra note 4, at 6-7.
®ABA PiiojKCT ON Minimum Standahos foh Criminal Justice, Standards

Relating to Sentencing Alternatives and Phoceduuks § 2.1(b) (Tentative
Draft 1907) [hereinafter citcd as ADA, Sentencing Alteunatives] states:

Tne sentencing court shoxild bo provided in all cases Vk-ith a v/ide
range of alternatives, with gradations of supervisory, supportive and cus
todial facilities at its disposal .so as to permit a sentence appropriate for
each individual case. » « , « t
7 ADA, Sentencing Alternatives supra note 6, at § 2.1, Commentary b-e

at 50-55. . , , , ... .
8 "Wise and fair sentencing rc<iinres intuition, msight, and imagmation; at

present it is loss a science than an art. In the final analysis good sentencing de
pends on good judges." Presidents Commission, The Challenge of Ciume,
jupra note 1, at 141. ^ . j

0For a study of the present stale of our corrcctional mstitutions and recom
mendations for iniprovemeiiLs in the area of corrections, see Presidents Commis
sion. The Challenge of Crime, supra note 1, at 158-85.

10 Ky. Acts. ch. 385 § 265 (1972) (ch. 385 is hereinafter cited as KYPCj,
Proposed Ky. Rev. Stat. § 435A.1.0G0 [hereinafter cited as [KRSj]; LRC &3430,
Commentary; Ky. R. Cium. P. 9.84.
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flnd indeed recent opinion has been nearly unanimous that jury
sentencing should be abolished in non-capital cases.

There are several persuasive arguments against jury sentencing in
non-capital cases. Most often cited is the fact lluit juries lack the
expertise in sentencing, and thus are not capablc of consistently pre
scribing the penalty which will be most ('fTeetive. Wlnle a judge
brings with him to every trial a wealth of knowU'di;e and experience
in the treatment of criminals, a jury is composiid of laymen most of
whom have no experience whatsoever. Further, tlio constantly chang
ing membership of juries creates a greater chance of disparity in
sentencing from case to case involving t!ie same tyj)c of crime.'-

Besides the general lack of expertise, a jury does not have before
it all the information about the defendant which it needs to make a
truly informed decision. Though the jurors may Ix' able to gain some
insight into the character of the defendant during the trial, the rules
of evidence preclude them from receiving all information relevant to
sentencing. Certainly, the jury has no equivalent to the presentence
report available to the trial judge.'® A possible solution would be to
have a separate sentencing trial at which all relevant data would be
admissible. This suggestion, however, has been rejected as both too
time-consuming and too costly.^*

It is also claimed by critics of jury sentencing that jurors are more
likely to be influenced by passion or prejudice. Thus, one defendant
might receive a stifFer penalty than another solely because of the
jury's attitude toward the defendant, or perhaps his attorney. Although
these allegations are difficult to substantiate, certainly such factors as
the defendant's race, appearance, and conduct nuist to some extent
enter into the sentencing decision as well as the decision of guilt or
innocence.^®

A less obvious weakness in jury sentencing is the possibility that
the added responsibility of fixing the penalty inii^ht interfere with
the jury's primary function of determining the innocence or guilt of
tiie accused. Critics argue that under jury sentencing jurors are able

ABA, Sentencing Alternatives, sxtpra note 6, at § 1.1, Commentary a-b
at 43-47; Phesident's Commission, The Challknce of Chimk, supra note 1, at
145; Note, Sentencing; The Good, The Bad and The Enlinhtcncd, supra note 4, at
473-80.

12See ABA, Sentencing ALTEnNAxivES, supra note G. at § 1.1, Commentary
b at 44-47; PaJmore, Sentencing and Correction, supra note 4, at 718.

i^Id.
1* See text accompanying notes 44-50 infra.
18 See Note, Sen/enc»ng; The Good, The Bad and The Enlightened, supra

note 4, at 473-76.
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to compromise on a defendant's guilt in return for a lighter sentence.^®
The seriousness of such practice is apparent. An accused may be
denied his right to be convicted only by a unanimous verdict because
ofa jury's desire to c.Kpedite a decision.

Most jurisdictions, including the federal .system, have adopted
judge sentencing. Under this procedure, after the defendant is found
guilty by judge or jury, the trial judge must either grant probation
or sentence the offender to a term of imprisonment within the limits
set by statute. Once the offender is sentenced to prison, his release prior
to the expiration of the set term is determined by the parole board. '̂
Since the actual amotnit of time tlie olfender spends in prison is in the
discretion of tlie parole authorities, the real distinction beUvecn jury
sentencing and judge sentencing lies in who must designate the maxi
mum term. Tlie most attractive aspect of judge sentencing is that
most trial judges have had considerable experience in sentencing
criminals and have developed a certain amoimt of expertise in the
field.'»

Another proposed alternative to jury sentencing is the procedure
which has been adopted in California.'® There, once an olfender is
found guilty, the trial judge must either grant probation or sentence
the person to the maximum term of imprisonment under the applicable
statute. The initial determination of the length of the imprisonment
and such matters as parole and ixirole revocation arc the responsibility
of an Adult Authority staffed by appointed officials. The effectiveness
of the Adult Authority depends tqx)n thecompetency of the members.^"
Nevertheless, this method has several distinct advantages over both
jury sentencing and judge sentencing. In the first place, the Authority
is not as subject to community ]iressurcs as is a trial judge. Further,
thedecisions of the Advilt Autliority are the result of the deliberation
of several persons ralher thati being a conclusion drawn by one
individual. Finally, this proc<'dure improves on the process of jury

i®ABA, Sentencing Alternatives, supra note G, at § 1.1, Commentary h

° '̂̂ ^"KYPC §2G5(3) [KRS $435A,l-060(3)] provides that the actual time of
relea.se within the maximum set by t)ie iiidpe or jury shall be actermineu by pro
cedures established eLscwhtre by law. Thus, ^e scntencer sets only the maximum
term of imprisonment while the actual time of release is determined by the Farole
Board. Unlike the federal system, tlic jury or judge cannot impose a minimum
term of imprisonment. See LnC § S'lSO, Commentary.

See note 12 supra. . „ . j ^
10 See LRC § 3430, Commentary; Palmore, Sentencmp and Correctton, supra

note 4, at 9-10; Note, Sentencing: The Good, The Bad and The Enlightened, supra
20 Note, Sentencing; The Good, The Bad and The Enlightened, supra DOte 4,

at 480.
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sentencing in tiiat the Authority has more relevant information before
it than does a jury; has more time to consider siicli information and to
consider a proper punishment; and has developed an expertise and
uniform policy of sentencing which the lay jury lacks.-'

Whilea majority of jurisdictions and mostcommentators in the field
of criminal justice and penology are opposed to tlie practice, there are
several valid reasons supporting the decision to retain jury sentencing
in Kentucky. Proponents of jury sentencing observe that trial judges
are often prone to callousness towards criminals and arc equally
susceptible to the influence of their passions and prejudices. In this
respect a jury, consisting of a number of individuals, is preferable
since there is less chance that an entire jury will be swayed by outside
influences. Likewise, jurors, who serve only occasionally, are relatively
anonymous and are less subject to public pressure as a result of their
jury room decisions than are electcd judges. Finally, some theorize that
where Judges are charged with the responsibility of sentencing, juries
may be tempted to acquit a guilty defendant for fear that the judge
might impose a harsh penalty."

Although the weight of authority is in favor of judge sentencing
in non-capital cases, the opposite is true in capital eases. There are
sound reasons for having a jury determine the sentence where the
death penalty is a possibility. Tlie decision to impose the death
penalty should be made by a cross-sccticm of the community, thus
reflecting a consensus of the community's sense of justice. Forcing the
jury to make this decision also relieves the trial juilge of a tremendous
b\irden. A further consideration in favor of jury sentencing in capital
cases is the possibility that a jury which does not favor the death
penalty would refuse to convict a defendant if tlicy could not be
assured that the sentence of death would not be imposed.-^

Although some believe that the retention of jury sentencing is the
major weakness of this part of the new Penal Code,-' this weakness is
not critical. Most errors committed by the jury arc subject to cor
rection by the trial judge or by the parole board.If a jury sets a

31 LRC § 3430, Commentary. One of the most itnporlnnt features of the
California correctional process is the individualized treatment of the odendcr, with
emphasis on psychiatric therapy, which is aiiiuui towards prc?paring the individual
for life beyond the prison walls. See Pahnorc, .Scii/cncint' >i'ul Correcfion, supra
note 4. at O-IO.

^2See ABA, Sentencing ALTEnNAnvEs, supra note G, at 1.1, Commentary h
at 44; Moreland, Model Penal Code: Sentencing, Probation and Parole, 57 Ky. L.J.
51, 56-57 (1968) [hereinafter cited as Morcland, .Mmlcl I'cual Cn<lc].

23ABA, Sentencing AtTERNATrvES, sh/jta note 6, at § 1.1, Commentary c at
47^8.

2* LRC 5 3430, Commeotary.
26 Id.
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term of imprisonment which, though within the statutory limits, is
deemed too harsh, the trial judge is empowered under Kentucky Penal
Code § 266 [hereinafter cited as KYPC], Froposcd Ky. Rev. Stat. §
435A.1-070 [hereinafter cited as [KllS]], to modify the jury's sentence
and to fix a different maximum sentence. Moreover, if the judge is
convinced that imprisonment would be inappropriate, he may grant
probation or conditional discharge in lieu of imposing the jury s
sentence.'"'® Finally, since all sentences for felonies are indeterminate,
the parole authorities are empowered to release the offender at any
time after he is turned over to the Department of Corrections regard
less of the maximum term set by the jury.-'

The only error which cannot be cured is where the jury returns a
sentence which is too lenient.®" Neither the trial court nor the parole
board can increase the maximum term of imprisonment set by the
jury. Yet, despite this flaw, the drafters of the Code have determined
that the advantages of jurysentencing outweigh the disadvantages.

Authorized Dispositions: Generally

Amajor improvement made in the new penal code is the classifica
tion of all felonies and misdemeanors.-" Under the existing law each
criminal statute prescribes the sanction to be impo.sed. The problem
inherent in such a system is that one offender can be punished more
severely than another who has engaged in substantially the same type
of conduct in terms of harm done.'""^ The fact that, at present, one
who steals up to ninety-nine dollars in cash or property is subject to
imprisonment for a maximum of twelve months while one who takes a
two dollar chicken is liable to serve up to five years,^' may be a
source of amusement to some, but it is certainly not indicative of a
modem system of criminal justice. By classifying all felonies and
misdemeanors according to their seriousness, the Code achieves a
more uniform, rational, and equitable sentencing structure.'^

All felonies defined within the Code are placed in one of four
classes: A, B. C, or D felonics. '̂̂ There are three classes of mis-

20KYPC § 264 [KRS § 435A.1-0'10].
See note 17 supra.

28 LRC § 3430, Commentary.
20KYPC4 2G1 [KRS M35A.1.0in]. , „ , „ , .j j

See Lawson, Criminal I.aw Revision in Kentucky: Part I-Ilomictae ana
AWf, 58 Ky. L.I. 242. 244 (1970). _

31 Compare Ky. Rev. Stat. § 43.3.230 1973) [hereinafter cited as KRSj toUh
KRS § 433 2.50' see Note, Classification and Degrees of OQenses-An Approach to
Modernity, 57 Ky. L.J. 491 (1969).

»2 See LRC § 3405, Commcntar>'.
MKYPC § 2G1 [KRS § 435A.1-0101.



Till-: NEW ABSOLUTES

riage were bad enough. But same-sex sex acts (which would include the
homosexual side of bisexuality) and sex with animals were outright per
versions of the God-ordained natural order of things. American and En-
ghsh jurisprudence sought to enshrine the laws of their understanding
of this natural order and work out the implications. The result in respect
to sexual relations was a blanket condenination ofnon-heterosexual sex
acts.

Consider Sir William Blackstonc, for example. He was an eigh
teenth-century Knglish Jurist who was highly respected and influential
throughout England and the colonies. In Miry, Blackstone published his
niulti volume authoritati\-e work entitled Conwwitaries on the Laws ofEn
gland, where he gave the background to English law in general and to
its particular manifestations. This law, he argued, was based on the com
mon law, which is nothing else but the universal natural law revealed by
God. Stated Blackstonc;

As man depends absolutely upon his Maker for everything, it is
necessary that he should, in all points conform to his Maker's will.
This will ofhis Maker is called the law ofnature.... This law of
nature being coeval with tnankind, and dictated by God himself, is,
ofcour.se, superior mobligation to any other. It is binding over all
the globe, in all countrie.s, and at all times; no human laws are of
any validity, ifcontrary to this; and such ofthem as arc valid derive
all of their force and all of their autliority niediatVly or immediately
from this original,'

Afew years earlier, American patriot James Otis argued for this nat
ural-law position in his tract "Rights of the British Colonies." He de
clared that parliaments should always seek to establish laws that are
good for all peoples under their jurisdiction. This good, however, is not
dependent on the declarations of parliaments but on "a higher authority,
viz. GOD. Otis went on to say that "should an act of parliament be
against any hn [God s] natural laws, which are immulably true, their
declaration would be contrary to eternal truth, e(iuity and justice, and
consequently void. -Alexantler Hamilton, who ])layed a key role in the
development of the U.S. Constitutiem, said that "no tribunal, no codes,
no systems am repeal or impair this law of God, for by his eternal laws
it is inherent in the nature ofthing.s."'

In regard to homosexuality and bestiality, the British and Americans
shared the same understanding; natural law opposes both practices as
disordered appetites. Using the word sodomy to cover same-sex, bi-sex,
and human-with-animal sexual activities, English law and its American

DIAL DEVIANT FOR NORMAL

successor enacted laws against their practice. In his Commentaries, Black-
stone summed up the state of the issue this way: sodomy is the infa
mous crime against nature, committed either with man or beast... the
very mention of which is a disgrace to human nature."' All the nations
of Western Europe, England, the American colonies, the first thirteen
U.S. States, and all states added to the Union outlawed sodomy and
prosecuted and punished offenders. In the United States, sodomy re
mained an illegal activity until the early '60s, at which time individual
states began quietly repealing these laws. Today nearly halt the states in
the Union have decriminalized sodomy Several ofthese states, as well as
county and local municipalities, are considering, or have already passed,
legislation providing protections for bisexuals and homosexuals due to
their alleged sexual orientation.^

Sodomy is considered less and less atransgression ofGod's established
order. The long-held view of sodomy as an unnatural, disordered appetite
is being replaced by the view that sodomy is a natural, immutable condi
tion every bit as healthy and good as heterosexuality. Thousands of years
ofJewish and Christian condenmation and 450 years ofEnglish and Amer
ican criininalization are quickly coming to an end. Alfred Kinsey and his
followers have played one of the most critical roles in bringing about this
moral and legal shift. Here's a sketch ofhow they did it.

Kinscy's Kinks

Kinsey was a Darwinian evolutionist, a eugenicist, and possibly a
homosexual," who grew uj) fascinated with botany and the diversity he
found there. He liked all sorts of animals, especially snakes, but early in
his career he became particularly interested in insects. Gall wasps really
struck his fancy According to one of his biographers, Kinsey sattraction
to the gall wasp had to do with the insect's reproductive quirks: the gall
wasps' "curious life history sometimes includes alternating generations,
arather rare biological phenomenon, in which offspring do not resemble
their parents. One generation may be agamic—that is, able to reproduce
without sexual union."'

Kinsey claimed that in 1938 he was approached to teach anoncredit
course on marriage at Indiana University His biographers report that
when he researched the subject, he was "appalled by the lack of scien
tific' material on sexuality" so he set out to conduct some research of his
own and began collecting sex histories."

Or. Judith Reisman disputes this ofTicial version ofKinsey's venture
into the study of human sexuality Reisman is the president of the Insti-
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demeanors: Class A, Class B, or Violatioiis.^^ Sincc the Code has
retained jury sentencing the drafters decidcd that a four-tier classifica
tionof felonies was necessary in order to limit the jury's range in fixing
maximum sentences. This same reason promiJted the drafters to divide
non-felonies into three categories.^®

The authorized punishments for those convicted of Class A felonies
are death, life imprisonment, imprisonment for some other inde
terminate period not less than twenty years, or a fine."" Additionally,
in one specific case, the sentence of life imiirisonmciit without privilege
of parole is authorized. This punishment may only be prescribed in
first degree rape convictions in which the victim was under twelve
years of age or in which the victim received serious pljysical injuries."
Originally, the final draft of the code had provided that life witliout
parole would be an authorized punishment in all Class A felony cases.*"*"
The legislators, however, opted to limit the application of this sentence
to the one particular crime.

As enacted, this provision authorizing life imprisonment without
parole departs from existing law very little. Under pre.sent criminal
statutes in Kentucky, such a sentence is authorized for but one crime,
Ae rape of a girl over twelve."" Thus, as the law now reads, one con
victed of raping a girl over twelve is subject to being imprisoned for
life without the possibility of parole, while one convicted for the rape
of a girl under twelve cannot be denied parole.'" The Code cures
this discrepancy by prescribing the more severe penalty, life imprison
ment without parole, for the more serious offense, rape of a girl under
twelve.

It should also be noted that the sentence of life imprisonment
without privilege of parole cannot be imposed on juveniles, even when
tried as adults. In two reccnt cases, Anderson v. Commonwealth,*^
and Workman v. Commonwealth,^- the Court of Appeals held that
this sentence, as applied to juveniles, is miconstitntional as a form of

LRC § 3405, Commentary. See also ABA, Sentencing AuTEnNAXivES, supra
note 6, at $ 2.1. Commentary at 52. Some states hnvu estal>lishcd five classifications
of felonies, ana others three degrees of felonies. Likewise, .some jurisdictions have
two types of misdemeanors while others have three types.

WKYPC § 263 [KRS § 435A.1-0301.
stkYPC § 263 [KRS § 435A.1-0301: KYPC § 264 [KRS § 435A.1-0401. The

question whether the Parole Board is bound by such a sentence is seemingly answered
in KRS 4 439.340 which empowers the board to release on parole such persons
as are eligible for parole.

88LRC§3415.
KRS § 435.090.

*0 Compare KRS § 435.090 with KRS § 435.080.
«465 S.W.2d 70 (Ky. 1971).
<2429 S.W.2d 374 (Ky. 1968).
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cruel and unusual pimishment. Tlie Court reasoned that, since the
objective of this sentence is to isolate from society the dangerous
and incorrigible criminals, such a penalty is improper for juveniles,
incorrigibility beinginconsistent withyouth.^®

With regard to the sentences of death and life impriijonment
without privilege of parole, the General Assembly rejected the pro
posal that a separate proceeding be held to determine whether these
sentences should be imposed. The final draft of the Penal Code had
provided for a separate sentencing hearing, after the determination
of guilt, at which evidence is presented to the jury in order to aid
them indeciding whether to impose the death penalty or life imprison
ment without privilege of parole, rather than some other inde
terminate sentence of imprisonment."'̂ The main feature of tliis pro
cedure, as opposed to the system wherein the jury must determine
the sentence when they determine guilt, is that much more data
relevant to making an informed sentencing decision is available to the
jury. When the issues of guilt antl punishment are resolved in a single
trial, the rules of evidence deny the jury much information concerning
the circumstancesof the crime, Ihe defendant's background, character,
and other mitigating or aggravating matters.^® Another argument in
support of separate sentencing trials is that the jury can more ably
attend to the determination of guilt and is less likely to engage in
jury nullification or jury bargaining."*®

However, those who favor the single verdict procedure over the
split verdict system, and a large majority of jurisdictions do prefer the
former, '̂̂ claim that a separate proceeding would be too costly and
time-consuming.^® Moreover, it has been suggested that these second
trials" would raise additional cfimplex problems such as: who would
prove what and what should the standard of proof be? Would the
jury have absolute discretion at this stage or could their decision be
reviewed for error? Could the trial judge direct a verdict of life
imprisonment at this stage, if the evidence clearly indicated that

id 378
** LRC § 3440. See Model Pf.nal Code § 201.6, Comments 5-6 at 74-79

^^®"46S^^Lc°Nme,^^l?urcfl«ing Florida's Capital Trials: Two Steps are Better
Than One, 24 U. Fla. L. Rev. 127, 146-51 (1971) and Comment, T/w Comtxtu-
tionaUty and Desirability of Bifurcated Trials and Sentencing Standards, 2 Seton
Hall L Rev. 427, 428-29 (1971). , „ „ „ .

<6 Note, Bifurcating Florida's Capital Trials: Two Steps are Better ThanOne,
supra note 45, at 147. . i j

«Only six states have adopted the separate sentencmg trial procedures:
California, ConnecUcut, Georgia, New York, Penasylyania and Texas.

<8 See Frady v. United States, 348 F.2d 84. 113-16 m.C. Cir. 19K) (Burger,
J., concurring in part and dissenting in part), cert, denied, 382 U.S. 909 (1965).
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result? These are several questions which would have to be resolved
if the split verdict procedure were implemented/^

Perhaps the most effective criticism of the separate sentencing trial
is that it would probably work against the dcf<'ndant more than it
wouldwork in his favor. Certainly, some defendants would fare better
with a bifurcated trial; but, on the other hand, this procedure is a two-
way street, and while the defendant can offer cvidenco which would
tend to mitigate his sentence, the prosecutor is given the opportunity
to counter with proof of the defendant's charactcr and history of
prior misconduct. Under the present imitary trial system, a defendant
can, by exercising his right not to testify and taking advantage of the
restrictive rules of evidence, effectively keep from the jury any infor
mationrelating to his character or prior crimes. Therefore, the offender
who has a criminal record and whose character could not withstand
close scrutiny is better protected from the possibility of a sentence
based on passion or prejudice where the jury dcteiTnines his guilt
and his penalty at the same time.®"

It would seem that enlightened sentencing would require that all
relevant information, favorable or disfavorable to the offender, be pre
sented to the person or persons who must settle upon an appropriate
penalty. The presentencereport, which must be prepared and given to
the trial judge before he imposes the sentence in all felony convictions,
serves a similar function. Nevertheless, possibly bccause they felt that
the additional proceeding would be too expensive or would further
lengthen the time it takes to try a criminal case, or perhaps because
they were concerned that defendants would be prejudiced by a
separate sentencing trial, the General Assembly dccided to retain
the present procedure wherein the jury fixes the sentence when they
determine guilt.

Most offenders convicted of serious crimcs are sentenced to a term
of imprisonment. The new Code specifics for each class of felonies
the range within which the judge or jury must set the maximum
indeterminate sentence.®^ Except where the offender may be sentenced
asa persistentfelon, the maximum terms of imprisonment are: for Class
Afelonies, not less than twenty years nor more than life imprisonment;
for Class B felonies, not less than ten years nor jnorc than twenty
years; for Class C felonies, not less than five years nor more than ten
years; and for Class D felonies, not less than one year nor more than

"W.
®®Sec Comment, The Constitutionality and DesirabilHtj of Bifurcated Triah

and Sentencing Standards, supra note 45, at 429-31.
KYPC1 265 [KRS § 435A.1-0G0J.
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five years. Since all felony sentences are indeterminate, the sentencing
authority can only designate the maximum number of years which
may be served. Neither the judge nor the jury can set a mandatory
minimum sentence."^ Once the olfcnder is turned over to the Depart
ment of Corrections, the amount of time that he actually serves is
determined by the parole authorities. Thus, although the sentencer
must levy a maximum term of between ten and twenty years for one
convicted of a Class B felony, the amount of time served could be
much less than ten years. Tliis is consistent with the Code's objective
of reforming and rehabilitating the criminal. If rehabilitation is the
primary goal, the actual length of imprisonment, up to the maximum
set by the sentencer, should be determined by those who supervise
and continually re-evaluate the offender's case long after the jury
is dismissed."®

The Code provides that the maximum sentence of imprisonment
shall be twelve months for Class A misdemeanors and nine months
for Class B misdemeanors.®^ In misdemeanor eases the jury or trial
judge sentences the offender to a definite term of imprisonment
in the city or county jail or in a regional correctional institution.®®
This, however, does not mean that misdemeanants must serve the
entire sentence. Under existing statutes, which will not be superseded
by the adoption of the Code, misdemeanants may be granted parole,
generally by the county judge.®" Nevertheless, while it is hoped that
felons can be rehabilitated or reformed by serving a sentence in
prison, the drafters of the Code readily acknowledge that, due to
minimal opportunity to individualize punishment or treatment in local
jails, imprisonment for misdemeanor convictions can only be justified
as a deterrent. Indeed, the most notable achievement the Code makes

82LRC § 3420,Commentary. xt
MTheModelPenal Code §§ 6.06, 6.07, Comment at 24-26 (Tent. Draft No.

2 1954) sets a minimum sentence which the court shall impose for felony con
victions. The minimum is raised for sentencing of those who are sentenced to
extended terms as being dangerous or persistent felons. The argument in tavor
of allowing the court to designate a minimum sentence is two-fold. In tlie nrst
place, minimum sentences are aimed at reassuring the public that dangerous
mminals will be removed from society. Second, it is thought that the legislature
and the courts should retain some control over the actual release of the olfender.
See ABA, Sentencing Alternatives, sttpra note 6, at § 3.2, Commentary o-g at
143 60

Nevertheless, beyond the limited minimum sentence, both the Model Penal
Code and the ABA Project support the concept of indetc^mmatc sentences tor
felony convicHons. See Model Penai. Code §§ 6.06, 6.07, Comment at 24-26
(Tent. Draft No. 2, 1954) and ABA, .Sentencing Alternatives, supra note 6, at
\ 3.2, Commentary b at 144.

^ KYPC i 268 fKRS $ 435A.1-0901.
8» KYPC I 269 KRS § 435A.1.1001.

KRS § 439.175 and KRS § 439.177.
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witii regard to the sentencing of misdcmcananls is that it divides all
misdemeanors into two classes, which restricts the jury's discretion in
sentencing and should ensure that the ptmislinient matches the
oflFense.®'

Lake most criminal codes,®® the new Kentucky Penal Code provides
for the imposition of extended terms of imprisonment for persistent
felons. As defined by KYPC § 267 [KRS § 435A.1-080], a persistent
felony offender is a person over twenty-one years old who stands
convicted of a felony after having previously been convicted of two
or more felonies. In order to be considered a previous felony conviction
for purposes of thissection, certain factors must l)e present. First, the
prior conviction must have carried with it a sentence of at least one
year imprisonment or death. The defendant must have been at least
eighteen years old at the time of the commission of the prior felony.
Finally, the defendant must have been actually imprisoned under
sentence for the prior felony. When the defendant has been convicted
of two or more felonies for which he served concurrent or uninter

rupted consecutive sentences, these convictions shall constitute only
one prior conviction in computing the necessary two prior felony con
victions.®"

These elements indicate that the persistent felony statute will be
applied only in those cases where the offender truly deserves to be
considered an habitual criminal. This classification is aimed primarily
at those individuals who have repeatedly committed felonies and who
have shown a lack of capacity for rehabilitation."" Indeed, this section
of the Codedeparts from the general theme of rehabilitation and leans
more toward the protection of society from dangerous individuals.®^
Thus, the requirement that the ofi^endcr be at least twenty-one years
old at the time of the present trial and be no younger than eighteen
years of age when he committed the previous felonies is assurance
that the individual is a dangerous adult. Likewise, the requirement
that the offender must have been imprisoned for each prior felony is
substantiation of his inability to be rehabilitated."-

The sentence which may be imposed pursuant to the persistent

See LRC § 3405, Commentary.
Model Penal Codb § 7.03, Comment at (Tent. Draft No. 2,

Existing law requires that the two prior offenses bo committed progressively.
Thus, the felon must nave committed the second offense after lie has been con
victed and has served his sentence for the first offense. Ross v. Commonwealth,
3W S.W.2d324 (Ky. 1964); Cobhv. Commonwealth, 101 SAV.2d 418 (Ky. 1936).

LRC § 3445, Commentary. Sec gcneralhj ABA, Sentkncinc ALTEnNAxrvES,
supra note 6, at § 3.3, Commentary a-g at 162-71.

LRC § 3445, Commentary.
^^Id.
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felony statute depends upon the classification of the felony for which
the defendant presently stands convicted."^ Thus, if the offender is
convicted of a Class B felony, his sentence shall be an indeterminate
term of imprisonment or not less than twenty years, nor more than
life imprisonment. The effect of this is that the persistent felon who
committed a Class B offense will be sentenced as if he had committed a
Class A felony, with the one exception that he cannot be sentenced to
death. If the offender is convicted of either a Class C or a Class D
felony, he can be sentenced to not less than ten years, nor more than
twenty years in prison, the normal penalty for convictions of Class B
felonies.

This method of computing the extended sentence for an habitual
offender is an improvement over the existing law. At present, KRS §
431.190 provides that a person convicted of a second felony shall be
imprisoned for not less than double the time of the sentence imder
the first conviction and that a person convicted of a third felony shall
besentenced to life imprisonment. The Code, on the other hand, does
not permitgreater penalties for the conviction of a second felony. The
drafters of the Code did not f<'el that a second felony conviction is
sufficient evidence that tlie offender is an habitual crijninal."'' More
over, by dividing the possible extended sentences according to the
seriousness of the present offense, the Code achieves a more fair and
rational approach to punishing the individual offender. The present
habitual criminal statute does not consider the seriousness of the
necessary three felonies. Having been convicted of two prior felonies,
an oEFender convicted of a crime that would be a Class D felony in
the Code is subject to a sentence of life imprisonment. In fact, all
three convictions could be for relatively minor felonies and the penalty
would still be twenty years to life imprisonment. The persistent
felony offender section of the Code j^revents such intsquitable treatment
by relating the additional sentence to the degree of the latest, or
present, felony.

Finally, the legislators decidcd to retain the existing procedure
for determining whether a defendant should be sentenced as a
persistent felony offender. According to current practice, once the
defendant has been charged as an habitual criminal, the prosecutor
is allowed to introduce evidence of the defendant's prior felony
convictions at the trial of the present offense. Many fear that ad
mitting the proof of these previous crimes is prejudicial to the de

es KYPC § 267(4) [KRS § 435.1-080(4)1.
LRC § 3445,Commentary. Accord, ABA, Sentencing Alternatives, sttpra

note 6, at § 3.3(b)(i).
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fendant in that evidence of past convictions might be used to convict
him on tlie present charges."'̂ Indeed, the final draft of the Code
required a separate hearing to determine ihe applicability ot the
persistent felony sanctions after ihe defendant is found guilty and
sentenced for the present crime."" Yet, just as it rejected the proposal
for separate sentencing proceedings where ihe death penalty or li c
imprisonment without parole arc possible,"* the General Assembly
apparently concluded that the present method for invoking the
persistent felony statute is adequate and thus deleted from the Code
the provision for a separate hearing. Puvtliermore, the Court of
Appeals has defended the present procechin- and has resisted pleas
to install by judicial decree tlie inetliod suggested by the drafters oi
the Code.««

Once the defendant is found guilty and tlie sentence is returned
the jury's work is finished. At this point, the burden of making several
important decisions regarding the disposition of the ollender shifts to
the trial judge. Among these decisions are: whether to modify the
jury's sentence of imprisonment; whether sentences should run con
currently or consecutively in cases where the defendant has been
convicted of multiple offenses; whether the <U'lcndant should be placed
on probation or conditional discliarge; and whether a fine should be
imposed in addition to tlie grant of probation or conditional discharge.
These alternatives make the judge a powerful force in the correctional
process. In fact, the new Penal Code anticipates the increased par
ticipation of trial judges in the sentencing proccss.

To fulfill this role, trial judges must be willing to utilize the sen
tencing alternatives which they have at their disposal. Adetermination
of the proper disposition for an on'eiider rt-fiuires that full and ac
curate information about that offender be made available to the court.
Since there is little opportunity at trial to gatlier all the information
relevant to sentencing the defendant, the prescntence report is an
indispensable source of information for the trial judge."" According

05 See ABA, Sentencing Altehnativi-ts, 5u;iro note 6, at 5
at 258-66. This Supreme

Court in Spencer v. Texas, 385 U.S. 5o4 (1J67).
eaLRC^ 3445(1).

7.^3 (Ky. 1966); Wilson v. Com-

•°°°xofcommen. a. 5ri (Tent. Draft No. 2 19M)
States: "The use and full development of this devue «PPear to us to olfei^^eate^

CojAMissioN, TheCiLU-iiNCE OF ClUME, supra nuto 1,at 144.

Penal Code-Dispositions of Offenders

to KVPC 5 26S [KRS 5 ^ ^conviction of afelony, the cour in written report of such in-
a„d must give due '"/^v Tpobat on officer and in
vestigation." This report -s such as the
eludes information relevant (.rimimlity family background,
defendant's history of delinquency or ^ ^^^^^^tion.-" TWs
physical and mental condition, e uca i , ^j to submit to
Uion also empower to excced

oppose disclosure argue tha i^ctwecn the offender and the
dry up, that the /'f ^t "ndi^ and social
probation officer would J^ 'te with probation authoritie.s.
agencies would be less wilting P „io,^«ed " On the other
id that the fairness
hand, the proponeiits of • onnortunity to refute damagingrequires that defendiuits hearsay." Moreover,
information which may • wbioh forms the basis
they assert that by disclosing 1mt to narticipate in thefor'the sentence and TettrLnSand the

t;!^ fii"
t'diron^fXlos^^^^lru" of the court, while only a

"The present stalulc KHS 5 'Tlic'Tlrafte^sTavo conclmleil
when the defendant is to he Tliis is Imsically in accord
that such a report is "ecess«ry m Oraft 1962). Some authont.cs
with Modkl l^ENAL Code § should be supplied in all cases. Sec ABA,
SSc^ArSl?™: sVi^rJ'not 6a. 5 Comk<.ssio., T„.
=nfSc'5iSiT2\irRst«5|l-05^ oa.npbe«, Ser.

"^"ifkESl^ENT's COMMISSIOK, T... '
W.,n^on. ^pra note 73.

^^70 Fed. R. Grim. P. 32(c)(2).
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small number of states require that the prcsciiU'iice report be turned
over to the defendant.''

KYPC § 265 [KRS § 435A.1-050] adopts the modem approach of
compromise.'" Accordingly, the coiirl; is obh'^atcd to advise the de
fendant or hLs attorney of tlie factual contcnls and conclusions of any
presentencc investigation or psychiatric c.xaininatioji. Furthermore,
the defendant must be given the titne and opportunity to refute the
facts and conclusions contained in the report if he chouses. The court,
hov '̂cver, is not required to reveal the sources of confidential informa
tion. Thus, while those who cooperate with the court and probation
ofBcials are afforded anonymity and protection, and, conse(|uently,
the fear that these sources might dry up is laid to rest, the defendant
is treated fairly by being aware of the factors wliicli the coui t must
weigh in reaching a decision and by l)eing al)lo to participate in the
sentencing process. Undoubtedly, the prescnt<^nee procedure of the
new Code will achieve favorable results.

Except for his power to probate the defendant's sentence, the most
illustrative example of the trial judges role in tlie disposition of the
offender is where he must decide whether si-nteiiees for multiple con
victions should run concurrently or consecutively. Indeed, the stated
objective of KYPC § 270 [KRS § '135A.1-110] is to provide the trial
judge with as much flexibility as possible in dc^termining sanctions.'"
Thus, with just three exceptions wliich are new to the law in Ken
tucky,®® the court is given discretion to rule wliether multiple sentences
should be served concurrently or consccutiv<-Iy.'^'

The first situation in which the court has no discretion is where
the defendant has been sentenced to both definite und indeterminate
terms of imprisonment. The Code provides lliat in such eases service
of the indeterminate term shall satisfy the definite term sentence.
Since the goal of indeterminate sent<'tices is the rehal)ilitation of the
offender, he would not benefit from further ]Mnnshment in a local jail
upon his release from the state correctional institution.^- A second
exception is that the aggregate of consecutive definite terms cannot

7^ See ABA, Sentencing Ai-teunativks, .vtz/iro note 0, at § 4.3, Commentary a
at 211-12. See also Annot., 40 A.L.R.3d (mi (J971).

'®This is the approacn adopted by the Model Pknai. Cour § 7.07(.5) (Pro-
rased Official Draft 1962). See also Thouiscn, Confu/cniialili/ of the I'rcaentence
Report: A Middle Position, 28 Fed. Proijatiov, Marcli 15)0-1, at 8.

LRC ^ 3'160, Commentary.
^ Id.; Ky. R. CfUM. P. 11.04 states tlint "[i]f two or more sentences are im

posed, the judgment shall state whctlier they are tc) be .served concurrently or
consecutively."

8' This section of the new Code follows substantially Model Penal Code §
7.06 (Proposed Official Draft 1962).

82 LRC § 3460, Commentary. See Modf;l Penal Code § 7.00, Comment at 50
(Tent. Draft No. 2. 1954).

1973] Pknal Code—Dispositions OF Oi'FKNOEns 723

exceed one year. Since detfrrcnce is the only justification for confine
ment in a local jail, one year in such an institution should accomplish
that restilt"-'' The third exception applies to convictions for multiple
felony oIFenses. The aggregate of indeterminate terms cannot exceed
the maximum sentence which the offender could have received under
the persistent felony statute for the most serious crime for which he
stands convicted. For cxampl{% if the offender is convicted of three
felonies, the most serious oi wliich is a Class C felony, the aggregate
of consecutive sentences cannot be more than twenty years. Ihese
limitations on theaggregation ofconsecutive terms do not apply where
one commits a crime while in jirison, during an escape from prison, or
while waiting to serve a sentence. The C.ode specifically provides
that under such circumstances any sentenc(? may be added to the
offender's present term. This avoids the possibility that an individual
would have nothing to lose by commission ol another offense.

One other major change in the existing law is made by this section.
\Vlien the trial court fails to indicate whetiier multiple sentences
should n.m concurrently or consecutively, the present rule is that they
should bi! served consecutively."' Tlie Coili-, liowever, reverses this
approach. Unless the court specifically rules to the contrary, all sen
tences run concurrently.'̂ ' If the more severe penalty of consecutive
sentences is to be imposed, tlie trial judge must clearly indicate that
this is his intent.'"'

The trial judge may, within limitations, motlify a sentence of
imprisonment for a felony." Once the jury has designated the
maximum sentence, the judge has the options of granting probation
or conditional discliarge or reducing the maximum sentence. If the
judge determines that imprisonment is warranted but that the max
imum term fixed by the jury is too harsh, he may modify the sentence,
imposing some lesser maxliniun term within the statutory limits for
the particular crime. If, for example, the jury sentences an individual
convicted of a Cla.ss R felony to the maximum twenty years in prison,
the trial court may reduce this sentence to some other term not less
than ten years. Further, the trial court has the power to reduce the
sentence for a Class D felony conviction to a term of one year or less
in a local penal institution. The importance of this section is that the

LRC § 3460, Cominentarv.
R^Bousley v. Winjio. 432 S.W.2(1 413 (Ky. 1968); Russell v. CommonwertUh,

405 S.W,2(1 683 (Ky. 1900).
snKYPC 4 270(2) (KRS § 435A.1-110(2)].

.Sec LRC § 3400, Commcnlary.
8'KYPC § 266 [KRS § 435A.1-070]. This power in the Court is also recog

nized in Model Pknal Code § 0.12 (Proposed OfRcial Draft 1962) and in ABA,
Sentencing Alteiinative.s, stiprn note 6, at § 3.7.
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increased alternatives prevent the judge from having to make an all
or nothing choice between imposing the jury's sentence or granting
probation where neither is appropriate.®**

• Probation and Conditional Discharge

Next to the death penalty, probation is probably the most vigor
ously debated and least understood asijcct of our system of criminal
justice. Most laymen and many members of thi- legal profession mis
conceive the nature and utility of probation as a correclional tool.
Not a mere gratuity bestowed upon criminals by lenient or weak trial
judges, probation is a legitimate device for lr(?atmont and re
habilitation of offenders; consequently, it .should be given as much
consideration in the sentencing decision as the more common forms
of punishment, imprisonment and fines."" Clearly not every offender
should be probated anymore than every offender should be imprisoned,
yet modem concepts of sentencing requite that the possibility of
probation be e.xplored in almost every case.®®

In most cases, especially where youthful offenders are involved,
probation is to be preferred over imprisonment. Probation is founded
on the premise that the best place to accomplish rehabilitation is
within the individual's own community, rather llian in the abnormal,
anti-social environment of a prison. Under the guidance and super
vision of probation officials, the offender can live and work under
relatively normal conditions. Since he will evenlually return to his
community, a period of closely supervised probation will better i)re-
pare the offender to be a productive, law-abiding member of that
community than will incarceration, isolated from the society in which
he must learn to live.®*

It becomes even more apparent that many offenders .should
receive probation when the alternative, iiiiprisotnnent, is examined.
The impact of prison is catastrophic. Tlie individual is physically and
psychologically removed from society and the supportive influences
of friends and family, banished into a surrealistic world from which
he will probably emerge more dangerous than before."- This is

88 LRC §3435, Commentary.
88 See ABA, Pboject on Standards foh CniMiNAi. Justice, Standards Re-

lATiNC TO Probation 1 (Approved Draft, 1970) [hereinafter cited as ABA,
Standards Relating to Probation]; Nationai. Pno»ATioN and Parole As
sociation, CinDES FOR Sentencing 13 (1957).

See ABA, Standards Relating to Phohation, supra note 89, at 1-2.
Id.; President's Commission, The Challenge or Crime, supra note 1, at

165; Moreland, Model Penal Code, supra note 22, at 70.
See ABA, Standards Relating to Phohation, supra note 89, at 1-2; Pres-

dsnt's Commission, The Challenge of Crime, supra nute 1, at 159, 165.

)
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particularly debilitating for young offenders and supports the argu
ment that they should be granted probation whenever possible. More
over, the effects of a prison sentence remain with a man long after he
is released, for it isa stigma which he will carry for the rest of his life.®"
Further, the price of keeping a man in prison is high, both in terms
of economic cost and waste of human resources. It is expensive to
house, feed, and guard the inmates of these institutions.®^ Then there
is the less obvious, but no less real, cost to society when the head
ofa household is imprisoned and unable to support his family. A well
organized and properly staffed probation system would require the
expenditure of a considerable amount of public funds, but not as
much as isspent in keeping the oircnder imprisoned; and, at leastwhile
on probation the individual can support himself and his dependants.®"

The legislature implicitly recognized the serious effect that im
prisonment has on an individual by enacting the controversial "shock
probation" law.®" This statute, which will remain in force after the
Code becomes effective, empowers the trial judge to grant probation
to an offender after he has served at least thirty days in jail or prison.
The theory underlying this statute is that for many people a brief
stay in a penal institution will operate as a sufficient deterrent. Once
the offender has been exposed to prison, he is released on probation
to be rehabilitated within the community. This is a very useful cor
rectional tool since it enables the trial court to place the offender in
prison without forfeiting the power to grant probation if it is later
determined that the individual has learned a lesson and will not bene
fit from further confinement. Under former law, the trial court could
not grant probation after the oflendcr had been turned over to the
Department of Corrections.®' The oneforeseeable dangerwhich "shock
probation" entails is that trial courts might too readily sentence an
offender to prison with the intention of subsequently granting pro
bation when any length of imprisonment for that particular person
would be inappropriate.

The new Penal Code adopts a modem approach to the use of pro
bation as a correctional device. Several changes in the law indicate
a determination by the drafters that probation should be more fre-

Moreland, Model Penal Code, supra note 22, at 70.
8* See note 2 supra; See also ABA, Sentencing Alternatives, supra note 6,

Qt § 2.3, Commentary e at 73.
85 ABA, Sentencing Alternatives, supra note 6, at § 2.3, Commentary e at

73; ABA, Standards Relating to Prouation, supra note 89, at § 1.2, Com
mentary at 29-30.

86 KRS § 439.265.
87See Commonwealth v. Fanelli, 445 S.W.2d 126 (Ky. 1969); Woll v. Com

monwealth, 146 S.W.2d 59 (Ky. 1940).
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quently utilized in sentencing. KYPC § 272 [KUS § 435A.2-010] pro
vides that anyone convictcd of a crime who is not sentenced to death
or life imprisonment without privilej^e of parole may be granted pro
bation or conditional discharge. Thus, prolmlion is an authorized
alternative to imprisonment for even the most serious crimes. This
section does not suggest that dangerous criminals be let loose on
society, but merely that there may be cireunislauces where one con
victed of even a Class A felony should not be sentenced to prison.®®

However, the most important change in this area is contained in
KYPC § 272(2) [KRS § 435A.2-010(2)] wherein the trial court is
required to consider the possibility of probation or conditional dis
charge before imposing sentence. Furthermore, this section provides
that, after considering factors such as the defendant's background,
character, and the nature and circumstances of the crime, probation
or conditional discharge should be granted unless imprisonment is
deemed necessary for the protection of the public. There are but
three situations in which the protection of the public would require
imprisonment: where there is substantial risk that the defendant will
commit another crime while on probation, where the defendant is in
need of correctional treatment which can best be provided by com
mitment to an institution, or where tlie granting of j^robation would
unduly depreciate the seriousness of the defendant's crime."® Re
quiring the judge to consider probation as tlie desired disposition of
the offender is a reversal of the present practice in the trial courts.
This current reluctance to grant probation is largely due to miscon
ceptions of the nature and purpose of this sentencing alternative.
Many stillview probation as a matter of grace conferred by the court,
rather than a correctional tool that should be implemented when the
circumstances warrant it.^"® Worse yet, there are some who refuse
togrant probation even in the most obvious cases."" Clearly, theCode
calls for more liberal use of this sentencing alternative.

See LRC § 3505, Commentary.
»»KYPC § 272 IKRS § 435A.2-0101; See AHA, .Standaiids Relating to

2.)7, 298 (Ky. 1971), wherata
the Court stated: . , ,, , i . .. i

Whether probation should be Rranted in any particular case is a
question addressing itself to the discretion of the trial court. When
cranted, it is a matter of grace and not of ricbi. . , , ,
^iln Wyatt v. Ropke, 407 S.W.2d 410 (Ky. 1900), the trial judge was

ordered to vacate the bench where he had stated that under no circumstances
would he suspend or probate the sentcncc of one convicted of armed robbenr.
The Court of Appeals, while recognizing that the trial iudge is vested with dis
cretion in the decision whether to probate, stated that in any case tlie judge must
at least exercise such discretion by considering the possibilitj^of pr^baho^

)
1973] Penal Code—Dispositions of Offenders 727

When the court determines that imprisonment is inappropriate, it
must either place the offender on probation or sentence him to con-
didonal discharge, attaching whatever conditions are deemed neces
sary to help the defendant lead a law-abiding life. Probation shall be
imposed when the individual is in need of supervision, guidance or
assistance.'"- Conditional discharge should be the sentence when
probationary supervision is considered unnecessary.'®" Prior to t e
expiration of the term of probation or conditional discharge, winch
may not excced five years in the case of felonies or two
misdemeanors, the court may modify or enlarge the conditions or
may revoke the sentcncc upon commission of another offense or upon
a violation of the terms of the sentence.'"' Upon revocation of
probation or conditional discharge, for whatever reason, the defendant
sliall be imprisoned.'""

The conditions which may he affixed to a scntcnco of probation or
conditional discharge arc ennmenited in KYPC §-74 § *
0301. Afew of the more important includc: that the defendant wor
at suitable employment, that he remain in a specified area, that he
report to a probation officer, that he permit the probation ofRcer to
visit him in his home, that ho. avoid disreputable persons or places,
and that he make restitution for any loss resulting from his oltense.
Not intended to be an exhaustive list, the court may impose any
other reasonable condition. Kvery grant of probation or conditional

''TdS.t"^.m7o oft'SuS!. where the .rial Co.,r. ..teed to p^bate an
offender who clearly qualified for probation can be found in Jordan v. Common
wealth, 371 S.W.2d 632 (Ky. 1963). „ .

108 KYPC §̂ 27372VfKRsS^ 435^^^ The sentence of conditional

»S2er oJen.e i. afelonj or a ^
STBS .f?..^Jd1ile'?'H,Kt plluon beyond .!» leng.h of ,h, de-
'•"^iwtrprbS or eondilional di^harge Is revoked the
taposo a sonlcmS tpon ;iKlTrcvoca.idn than .l.at
however, cannot impose a gre.ucr s<-nu.nce iiym 1970).

DATiON, supra note 89, at §5.4, Commentary at 65 71.
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discharge must contain the exph'cit condition tliat the defendant not
commit another offense during the term of sucli sentence.'®®

Another important rehabilitative device aulliorized by the Code is
popularly knovra as the "split sentence."'"^ KYPC § 274 [KRS §
435A.2-030(4)] enables the trial court to require the offender to sub
mit to periodic imprisonment in the county jail as a condition of pro
bation or conditional discharge. These periods of imprisonment may
be whenever and for as long as the court considers necessary to
further the offender's program of rehabilitation. However, the total
length of confinement under a split scntcnce cannot exceed six months
or the length of his original sentence, wliiclievcr is shorter.

The advantages of this provision should be obvious. The trial
judge is given the necessary flexibility to treat the criminal individually
and to structure a program of probation whicli will ensure, as far as
possible, that the offender will adhere to the other conditions of his
sentence. Thus, it is envisioned that the man with a job could be
released during working hours or could be required to spend his
weekends in jail.^®® This statute, like the one authorizing "shock
probation," also allows the judge to give the defendant a taste of
imprisonment vwthout turning him over to the Department of Cor
rections or to the local jail to serve his entire sentence. Undoubtedly,
the inclusion of this sentencing alternative within the Code is an
improvement over the existing law and adds another important
dimension to the role of the trial judge in the process of treating con
victed criminals.

Fines

The use of fines as a criminal sanction Ls very common, especially
for less serious offenses. Penologically, a fine is an effective deterrent,
at least for those who can afford to pay, and is an economical sub
stitute for imprisonment.*®® For these reasons courts have long re-

106This section is similar to the present statute, KRS § 439.290. The Codo
provision, however, adds several conditions which may be imposed along with
probation. See also Model Penal Code § 301.1 (Proposed Official Draft 1962);
AJBA, Standards Relatinc to Pbobation, supra note 89, at § 3.2, Commentary at
45-^.

107 See LRC § 3515, Commentary. See generally Annot., 39 A.L.R.2d 985
(1955).

108 See LRC § 3515, Commentarj^ ABA, Sentencing ALTERNATrvES, supra
note 6, at $ 2.4, Commentary a at 75-80. It is also noted that utilization of this
provision would be especially appropriate for youthful offenders.

Under present law, KRS § 439.179 such "release" programs are authorized in
misdemeanor cases. This statute is patterned after Model Penal Code § 303.9
(Proposed Official Draft 1982).

100 Note, Imprisonmentoj Indigents for Non-paymentof Fines or Court Costs;
The Need for Legislation that will Provide Protection to the Poor, 48 N.D.L. Rev.
109(1971).
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sorted to this form ofpunishment. However, much of the law regard
ing the imposition of monetary penalties has had to be rewritten as a
result of recent Supreme Court decisions. The Code makes several
changes in the existing law to reflcct the new constitutional imperatives
•but nevertheless retains the use of fines as a sentencing alternative for
both misdemeanors and felonies.

In Tate v. S/iort"® and Williams v. Illinois, '̂' the Supreme Court
held that a defendant may not be imprisoned for nonpayment of a fine
where his failure to pay is a result of indigency. In Williams, the
defendant was convicted of p<'tty theft and received the maximum
sentence of oneyears imprisonmont and a $500 fine. Too poor to pay
the fine, Williams was required to remain in prison to satisfy the fine
at arate of $5 per day. The Court held that the defendant was denied
his rights imder the equal protection clause of the fourteenth amend
ment by being forced to serve a sentence longer than the statutory
maximum solely because he was unable to pay the fine. The decision
in the Tate case extended this rule. In Tate the defendant was fined
$425 for numerous traffic convictions. Though the offenses for which
he was convicted did not carry a sentence of imprisonment, Texas law
permitted an offender to be incarcerated in order to pay off his fine
at a rate of $5 per day. Since the defendant, an indigent, was unable
to pay the fine, he was placed in jail. The Court held that this was
discrimination which violated the defendants equal protection rights
since he was subject toimprisonment solely because hewas indigent.

The effect of these decisions on the use of fines as a penalty is far-
reaching. No longer may a defendant who is unable to pay be im
prisoned for nonpayment."This result is sound. It is unfair that a
poor man should have to go to jail when, under the same circum
stances, a person with more wealth can avoid this fate merely by pay
ing the fine. More importantly, if the defendant is sitting in jail, he is
unable to earn any income whatsoever; therefore, he can neither pay
the fine nor support his dependents. Finally, where the individual is
unable to pay, imprisonment for nonpayment of fines is inconsistent
with any goal of punishment. If the man cannot pay, jail is neither a
deterrent nor a rehabilitative process.^'' The only situation where
imprisonment is warranted for nonpayment of a fine is where the

"0 401 U.S. 395 (1971).
"1399 U.S. 235 (1970).
112 The Kentucky Court ofAppeals h^ followed th® accirfons in^^^^

and Wffffoms o. Illinois inthe case of .Spurlock v. Noe, 467 S.W.2d 3^ (Ky. 1971).
118 SeeABA, Sentencing Alternatives, supra note 6, at § 2.7, Commentary b

at 120-21.
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defendant willfully refuses to pay."' Tlicdecisions inTate and Williams
do not preclude imprisonment of a di^lcndant wlio, though able, does
not pay his fine.

These Supreme Court decisions do not mean that the states may
not enforcc the payment of fines; indeed, in holli opinions tho Court
suggested alternative methods for collectiM.ii Hues from indi<ients.""
The Kentucky Penal Code includes several alternatives. KYPC § 273
[KRS § 435A.3-020] authorizes the court lo :dl()\v jiayment within a
specified period of time or in specified insUilIments."" This alfords
the court enough flexibility to accommodate oven t!ie poorest man's
budget. This method of enforcing fines not only increases the amount
of revenue that will be collected, but also maximizes the deterrent
effect."^ This section also proliibils llie court from fixing an alterna
tive, contingent sentence of imprisonment in case the fine is not paid
at the same time the fine is imposed. Thus, the "$30 or 30 days" sen-
tence which was ruled unconstitutional, at least when applied to in-
digents, is no longer permitted.'"'

In accordance with the decision in Tatc r. Short, the Code includes
a procedure for sanctioning those who fail or refuse to pay their fines
which is fair to those who arc imable to pay hut which penalizes those
who merely refuse to pay. KYPC § 2S2 [KUS § noA.G-OGO] states that
when a defendant defaults in payment of a fine or any installment, the
court on its own motion or that of the prosecutor may order tlio de
fendant to show cause why he should not be imprisoned for nonpay
ment. If the court finds that tlie defendant's defaidt is attributable to
an intentional refusal to obey or to a lack of good faith in his effort to
obtain the necessary funds, ho may be imprisoned for a term not
exceeding: (1) six months, if fine was for a felony; (2) one-third of
the maximum authorized term of imprisonment for the ofTense com
mitted, if the fine was for a misdemeanor; or (3) ten days, if the fine
was for a violation. On the other hand, if the default is deemed excus-

m Sec Note, Imprisonment of bidificiits for \'(>u-paijment of Fines or Court
Costs; Tho Need for Legislation that u-ill I'rai.ide I'rolcclitni to thi; Poor, supra nolc
109, at 129.

iin Sec Tate v. Short, 401 U.S. 395, 400 (1971); Williams v. Illinois, 399 U.S.
235,244-45 (1970).

in^Tlic installment payment method for colU-clini; fines has been adopted iu
Model Pional Code § 302.1 (Prtiposird Oiliciiil Dmtt iy(i2) and in ABA,
Sentkncin<; Altichnatives, xupra ni»lc fi, at 5 2.7(ii)- Sfr iilsa ConitJicnf, Install-
merxt Pamnciits: A Solution to the rrohlciii of Fitiinu liuliarnls-, 24 U. 1'"la. L. Riiv.
166 (19n).

See Note, Imprisonment of huUscnls for Non-paiimrnf of lines or Court
Costs; The Need for Legislation that will I'rtiviile J'rolrrlion to the Poor, supra note
109, at 125.

See LRC § 3605, Commentary. See also AHA, Skntrncinc ALTEnNATiYEs,
supra note 6 at § 2.7, Commentary / at 127.
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able, the court may extend the time for payment, reduce the amount
of the installments, or otherwis<' mmlify the manner of payment. Fur
ther, if the defendant's default was innocent, the court may under
certain conditions, compel the defendant to work for a department of
local government and order that up to forty percent of his compen
sation be paid toward his fine. This provision should maximize the
deterrent and rehabilitative eflect of fincs.^'"

Tlie Code authorizes the imposition of fines in felony convictions,
but limits theamoimt and use of tins form of punishment. This reflects
the modern theory that fines have limited utility as a correctional tech
nique.'-" Thus KYPC §279 [KRS §435A.3-030] authorizes imposition
of a fine only after the defendant has been granted probation or con
ditional discharge and restricts the amount to not more than $10,000
or double the defendant's gain from the commission of the offense.
Since probation or conditional discharge is a prerequisite to use of
this sentence, a jury may not impose a fine in a felony case. This is
consistent with the view that fines sliould not be vised as a matter of
course in felony convictions. Furllier, a jury wonld not have sufficient
information Ix-fore tliem to properly administer such penalties.'-'

This section also prescribes certain factors which the court must
consider in determining tlie anioimt and method of payment of the
fine.'-- First, the court must evaluate the defendant's abihty to pay
and tlie liardshij^ imposed ou his dependents by tiie amount of the fine
and the method of payment, l^ines shoxild be imposed only on those
who have the ability to pay. This approach is dictated by the Supreme
Court's decisions in WiUioniM and Ttitc. Indeed, since little action can
be taken against an offender wl^o in good faith cannot pay his fine, it
would be futile for the trial eonrt to impose a fine which clearly exceeds
the defendant's means. Furthermore, the drafters of the Code have
accepted the principle tliat the amovmt of the fine should not cau.se
the defendant's family to stiffer; therefore, the court must consider the
impact of the fine on his dependents.

Tlie court is also required to consider the effect of a fine on the
defendant's ability to make restitution or reparation to the victim of
his crime. Certainly, the court sliould not, by imposing a fine that

iitiKYPC ^ 3fi25 Commentary. See also Model Pknal Code § 302.2 (Pro
posed (MHc-ial Drnft I9fi2). ... , . , , • i.

111 fact it l>as hccn that fines lie .inthori/cd only in cases where
tho dffcndunt has received «ain from the eommission of liis t-'vinics AHA,
Sentencing Ai-tehna I'lvns, supra note 0, at § 2.7, Conmientary a at 124--5.

l--!i .SVr Ll^C ^ 3t)I0. C:omiin-ntary. . i .ij-
iul'KYPC § 279(3) [KRS § 435A.3-030(3)]. These factors are also slated m

Modkl Pi-;nal Com? § 7.02 (Proposed OfTicial Draft 1962) and in ABA, Sen-
TENCiNO Alteunativks, siipra nole 0, at § 2.7(c).
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exhausts the defendant's rcsourccs, <loprivc tlic defendant's vfctim of
compensation for any loss incurred. Moreover, tho court should always
consider what gain an offender may liavo dcrivi-d from liis crime. Fines
are most appropriate where the individual lias profited from commis
sion of the offense. Indeed, it has been sugg«'slcd that this is the only
situation where the sentence of a fine for felony convictions is proper.'-^

Since the justification for fines is their deterrent effect, they are
more appropriately utilized for misdemeanor convictions.*-' KYPC §
280 [KRS § 435A.3-040] provides that for any criine defined within the
Code, other than a felony, the offender may he sentenced to pay a fine
not to exceed: $500 for a Class A misdemeanor; .$250 for a Class R
misdemeanor; or $250 for a violation. Unlike ihe procedure in felony
cases, the sentence of a fine for a misdemeanor can be rendered by
the jur>' in the same manner as a sentence of imprisonment.'-" In fact,
the legislators, presumably for the sake of clarity, added a provision
which states specifically that the jury may levy a fine in addition to or
in lieti of a sentence of imprisonment for misdemeanor convictions. '̂̂ "

The Code makes special provision for fines ai^atnst a corporation.'-'^
KYPC § 281 [KRS § 435A.3-050] establishes the maximum amount
which may be assessed against a corporation convicted of a crime
defined by the Code: $20,000 for any felony; -SK^OOO for a Class A
misdemeanor; $5,000 for a Class R mis<lomanor; $500 for a violation;
or, double the amount of the defen<!:\nl corporation's gain from tho
commission of the offense. This sc<tlon also limits the maximum

penalty for offenses defined outside the Cod<\ This is accomplished
by determining within which Code classification the offense would fall
based on the maximum sentence of imprisonment authorized by that
statute. Thus, if an offense defined the Code carries a possible sen
tence of imprisonment of not more tlian tweK'e months nor less than
ninety days, it would be comparable to a Class A misdemeanor under
the Code and the corporation could be fined np to $10,000.

123 Sge note 119, supra.
LRC § 3615, Commenlary.

120 Id.
128 KYPC § 279(1) [KRS § 435A.3-030( 1)]. U is imi dear why this Addition

to the original Code draft, concerning the usi- of fiiu-s in misdemeanors, has l)een
inserted in the section dealing with fines in felony cases.

More .significantly, the language of this adclod s<'ction is vague and could be
construed to authorize the "thirty Jollars or thirly days" lypo sentence. However,
in light of the decision in Tale u. Short, .such sentences sliould not be utilizfn!; and
indeed, it was the intention of the drafters of tho Codr that this t>-pe of sentence
should be abolished. LRC ^ 3610, Conunentarv.

^27 Sec generally Model Peval Code 2.07, G.O l (Proposed OfRcinl Draft
1962); Ifainilton, Corporate Criminal Liahilili/ in Trxns, 47 Tkxa-S L. Rkv. 60
(1968); 19 Am. JuR.2a Corporafioay §§ 1434-40 {196.^).
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Conclusion

While retaining some major aspects of the present law such as jury
sentencing, the Kentucky Penal Code makes very significant changes
in the disposition of crimiTial offenders. Indicative of the improve
ments contained in the sections dealing with the authorizeddispositions
of offenders is the rational classification of all offenses, the power
given the court to modify jury sentences, and the increased emphasis
on probation and conditional discharge as an alternative to imprison
ment. By enacting these jnovisions, the General Assembly has pro
vided the tools to achieve a more just and effective system of criminal
sentencing. Now, it is the n'sponsibility of the bar and the courts to
implemetit these provisions skillfully and in the progressive spirit in
which they were enacted.

Gregory M. Bartlett
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CLASSIFICATION OF OFFENSES AND DISPOSITION OF
OFFENDERS

I. Classification of Offensics

A. Introduction

Prior to the adoption of the Kontiicky Pciiiil Code by the 1972
General Assembly, the Commonwcjillh cIassifH'<l crimes as either
felonies or misdemeanors. Felonies were defined simply as those
offenses punishable by death or confinement in Ihe pcnitcintiury with
all otlier offenses, whether common law or stahilory, clcemed mis
demeanors.' Tliis lack of substantive diirerontiation often resulted in
disparate sentencing for offenders cngaj^ed in .snb.stanlialiy identical

conduct."^

The only limitation on the imposition of penalties was included in
the definition of each statutory offense." If convicted of a common law
offense where no penalty was provided by statute, the offender could
be ''imprisoned in the county jail for a term not lo exceed 12 months
or fined a sum not to exceed $5,000 or both."' This language also
served to fill the void created by statutes which (le(in<'d offenses witli-
out specifying parameters to aid the jury or eourl in sentencing.

The Kentucky Penal Code, in an attempt to iniplemcnit a rational
sentencing structure capable of \miform applieah'on, lias developed
a four-degree system for felonies and a threc-de^rei^ system for mis
demeanors." This represents a compromise l)elw(>en the original
three-felony system of the Model Penal Code and llie five-felony system
adopted by New York. The three-felony system fails to adequately
provide necessary distinctions between offenses," \\liil<r tlie five-felony
system requires unrealistic distinctions." Misdemeanors, classified in
a three-tier system which rccogm'zes degrees of tiiinor offenses, carry
a maximum sentence of 12 months imprisonment. "Violations," a
category of offenses under misdemeanors, seeks to control non-criminal
conduct such as public drunkenness and loitering that is merely
offensive. Tlie classification approacli improves significantly upon
prior law by focusing on the seriousness of tlie crime rather than

^ Ky. Rev. Stat. § 431.060 (1969) [hereinafter citcd as KHSl.
2 Kentucky Legislative Reseahch Commission, Kkniucky Pknal Code §

3405, Comn>i'n(ary (Final Draft 1971) [hiTcin:ifl<T rited as LIU!].
®KRS § 431.070. (1) No crime shal! be wilh dcalh unless directed

by statute. (2) A common law ofTensc, for whicli pimislimciit is proscribed by
statute, shall be punished only in the mode so prescribed.

* KRS ^ 431.075.
0 Ky. Acts ch. 385, 261 (1972) [chapter 3fi5 is hen inafler cited as KYPC].

PHOPOsrn Kv. Rev. Stat. § 435A,1-010 [berciiiaflcr citc^l as [KHS]].
®LRC 5 3405, Commentary.
' LRC 5 3405, Commentary.
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upon the character or circumstances of the offender and reduces the
influence of jury bias by imposing sentencing guidelines.
B. Sentencing Philosophy

The new Penal Code recognizes implicitly that punishment is
necessary for the offender and for society. Society must be protected
and offenders must be punished in a manner ralionaliy calculated to
acliieve prop(T ends. An enlightened approach to punishment allows
individuali/.ation of justice while incidentally demonstrating that others
will suffer for a similar breacli of the law. Kentucky's Penal Code is
clearly oriented toward rehabililalion whereas mider prior law it was
impossibh? to ascertain any dominant goal of sentencing.

The lour goals implicit in sentencing offenilers to imprisonment
are: (1) deterrence, (2) neutralization. (3) rehabilitation, and (4) ret
ribution. Deterrence is divided into two classes: special and general.
Special deterrence seeks to pre\'cnl the specific offender from repeating
the proscribed act while general deterrence operates to restrain the
populace from criminal acts by publicizing successful prosecutions.
Ncutraliz:ition recogm'zcs tiiat incapacilatio!» and removal from society
eliminates repetition of crimes by the odender during imprisonment.
Rehabilitation involves treatment during confin(Mnent designed lo
prevent recurrent violations and to return the individual to society as
a useful member. Retribution demands that the oftender demonstrate
an understanding of his wrongful eonduct lo society. The implementa
tion of these goals involves a weighing process to determine which
concept should have relative jiriority in the sentencing scheme and lo
determine whether judge, jury or parole board should be responsible
for effectuating the chosen policic-s.

C. The Law Prior to Kcntiicki/s 1972 Penal Code
Kentucky was previously one of thirteen jurisdictions where the

maximum period of imprisonment was determined by the jury within
statutory limits. However, the trial judge retained a potentially
prominent role due to his power of probation over the convicted
offender, which permitted an alternative to imprisonment subject to
judicially imposed conditions." The offenders failure to conform to
probation conditions" could result in the judicial imposition of any
sentence which the jury originally has power to mete out.'"

If the trial judge did not grant probation or if it was granted and
subsequently revoked, the Department ofCorrections assumed control

SKRS § 439.260(1).
» KRS § 439.280.
10KRS § 439.300(1).
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over the oflFender for a period not to exceed tlie maximum sentence
,set by the jury. The Parole Board ultimately decided whether he was
to be paroled prior to serving the full sentence." The only guideline
for the exercise of the Parole Board's discretion was its promulgation
of a schedule for parole eligibility." The prisoner was interviewed by
the Board and a hearing was conducted after which parole could be
denied, recommended with stipulation, or deferred for later review.

**In Kentucky we have had an indeterminate sentence with a
maximum term fixed by the jury and no minimum term."'-' Therefore,
a convicted offender could not be forced to serve a sentence exceeding
that originally set by the jury. This was true even where the offender
had been probated or paroled with a subsequent violation of probation
or parole conditions causing him to be recommitted to prison. The
concept of **no minimum term" meant that once a prisoner was
incarcerated the Parole Board could grant parole immediately. Pre-
Code law therefore sought to wrest complete control over the dis
position of the offender from the jury by guaranteeing that the trial
judge and/or Parole Board share in the decision-making. Despite
criticism that jurors may lack appropriate training and education, the
jury was believed essential because it assured a defendant that the
ultimate issue of guilt or innocence would be equitably decided by
the collective common sense of twelve of his peers.

In 1969, following an evaluation of Kentucky's criminal law by the
KerUttcky Law Joumal^^* it was suggested that the Parole Board be
given responsibility for determining the maximum time to be served
by an offender, historically a jury function. It was thought that the
jury often failed to set sentences of sufficient duration to ensure suc
cessful rehabilitation. Further, the shift of responsibility from jury to
Parole Board would benefit the offender by allowing his initial sentence
to be determined with reference to a complete presentence report
encompassing valuable psychological and psychiatric data. Imple
mentation of this procedure would have resulted in a sentence de
signed to maximize the opportunity for rehabilitation; however, the
General Assembly rejected the change and the jury currently continues
to establish maximum terms for offenders.

D. Kentucky's New Penal Code
By separating offenses into degrees, the new I'cnal Code provides

" KRS § 439.340.
i^KentucW Parole Board Regulation DC-Rg-6 (19fi6).

LRC § 3430, Commentary.
" Student Criminal Law S^posium, 57 Kv. L.J. 454 {19G9).

) )
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great improvement in Kentucky's criminal law. Penalties for felony
offenses under prior law had no ascertainable basis. Without the
benefit of degrees of offenses, judges and prosecutors were forced to
make distinctions in individual cases based upon mitigating circum
stances; an elusive approach that often produced inconsistent results.
To achieve consistency in the application of penalties the Kentucky
Crime Commission analyzed and compared the severity of each crime
with its respective punishment. During deliberation on the enactment
of the Kentucky Code the General Assembly further evaluated all
recognized offenses. Aprime result of this intensive review should be
a reduction in needless and costly prosecutions by more accurately
defining criminal conduct.

Section 261 of the Kentucky Penal Code [KRS § 435A.1-010]
establishes four classes of felonies: A, B, C, and D. The sanctions
imposed for commission of crimes within these respective categories
are twenty years to life imprisonment, ten to twenty years, five to ten
years, and one to five years. Tlie maximum sanction at each level
beginning widi "A" and ending at "D" decreases in severity with one
year of impri.sonment as the nu'nimum sentence for commission of a
felonious offense." Any crime wliich specifies a sentence of months,
even if twelve months, constitutes a misdemeanor under the new
Code. Misdemeanors are classified as "A," "B," or "violations." The
maximum sanction for "A" misdemeanors is imprisonment in a local
institution for a period not to cxccied twelve montlis while a "B" mis
demeanor provides a definite term of imprisonment not to exceed
ninety days.'" Tlie Code provides two classcs of misdemeanor offenses
because there isa recognized need for greaterrestriction on sentencing
power where definite terms of imprisonment are involved. While local
penal institutions cannot individualize punishment or treatment for
these offenders, the drafters felt that exposure to incarceration would
provide the necessary deterrence toprevent misdemeanants from becom
ing felons. "Violations" include those offenses for which the offender
may be sentenced to pay a fine. The rationale is special and general
deterrence but, since "violations" usually involve no risk of physical
harm to others, there is litde reason to impose a jail sentence upon
the violator.

The Code's classification system is based upon the following factors;
(1) the harm actually resulting from a criminal act, (2) the risk of
harm caused by the actor, and (3) the degree of temptation faced

LRC § 3430, Commentary.
ioKYPC § 268 [KRS § 435A.1-090].
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by the actor." Moral fault, sometimes consiclert'd a fourth factor
for measuring culpability, is used by the jtidi^c or jury in fixing a
particular sentence within discretionary limits."* TTie jury continues
to determine the maximum sentence for all ofr<Mulors within boundaries
imposed by the classification system. On tlie otlier liand, the trial judge
plays an expanded role under the new law whicli grant.s him the right
to modify the jury's sentence within cerlain limits.'"

Generally, the judge may never reiluec tin- in:iximuni length of an
indeterminate sentence below the minimum csliiblishcd by the Code
for the category into which that offonsf falls, lujr example, if a jury
sentences an offender to life imprisoniiu-iiC for the commission of an
"A" felony, the judge may not reduce the sentence below the twenty
year minimum for class "A" felonies. The rutioiialo for creating this
"middle alternative" is based on the unsatisfactory alternatives formerly
available to the judge of either granting prolialion or imposing the
jury's sentence. However, in the case of a elass "j:)" felony the trial
judge may commit the offender to a "local instilnlion for a definite term
of imprisonment not to exceed one year."-" This provision allows
individualization of justice in special situations such as that of the
young offender whose past record is such that neither probation nor
confinement in the state penitentiary is entirely suitable. The probation
alternative may not be sufficiently severe, especially where the offender
has violated previous conditions of probation. On the other hand,
the state penitentiary experience is orf<-n too liarsh given the young
offender's vulnerability as a target for sexual abuse and counter
productive to the goals of sentencing in that he will be expo.scd to
more sophisticated techniques and levels of eriine.

11. The Death Penalty and Lin-. Wrniour I'luvn-ECE of Parole

The death penalty can be traced to aneicnl fitnes. The ancient
edict of "an eye for an eye and a tooth for a tooth" embodied in the
Code of Hammurabi is cited by modern jiropotients to justify imposing
death sentences for heinous crimes. With equal vehcmcncc the
opponents of the death penalty cite Hiblleal passages to support their
position and condemn it as an unenlightened solnlion for dealing with
criminal offenders.

Capital punishment came to America from Europe but was
tempered considerably in the proccss. "In early sbiteenth century

See Note, The Cruel and Unusual I'unislitiienI Clause and the Substaniioe
Criminal Law, 79 Hajiv. L. Rev. 635, 636 (1900).

18 Id.
"KYPC § 266(1) [KRS § 435A.l-070( 1)1.
20KYPC § 260(2) [KRS § 435A.l-070(2) j.
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England there were eight major capital crimes. By 1688 there were
nearly fifty and as late as 1819 one could be put to death for any of
223 capital crimes." '̂ These included offenses against tlie state, per
sons, property, and the public peace. The mode of execution ranged
from hanging to the inhuman torture of drawing, hanging, disem
boweling, and beheading, followed by quartering.-- Early English
capital crimes were all considered felonies with mandatory death
penalties and the convicted ptTson could escape death only by inter
cession of the Crown. Frequently, those who thus avoided execution
were punished by banishment to the colonies to begin a desolate new
life. Tlie seeming severity of English law was mild, however, com
pared to the criminal codes of other European nations during the
sameperiod.

America's first capital statutes date to 1636 whcji the Massachusetts
Bay Colony listed thirteen capilal offenses under the title of "The
Capitall Lawes of New-England."-'' By the War of Independence
most colonies had comparablt; statutes with nine offenses and death
by hanging. In 1794, Dr. Benjamin Hush, the father of the movement
to abolish capital punishment in the United States,alongwith Benjamin
Franklin and Pennsylvania AttorneyGeneral William Bradford, led the
crusade which resulted in that state's repeal of the death penalty for
all crimes except "first degree" murder. The 1830's witnessed strong
abolitionist movements in several states although no more than one-
fourth of the states have ever abolished the death penalty at any one
time. The result of partially succcssful abolition movements includes
reduction of the number of capital crimcs, replacement of mandatory
death sentences with jury discretion to grant imprisonment, develop
ment of more humane methods of conducting executions, and the
elimination of public executions. However, the number and variety of
capital statutes evidencebelief that the death penalty is still an effective
deterrent and appropriate punishment.

Supreme Court decisions reflect judicial recognition that capital
punishment is an area of divergent opinions. Each time the Court
considers the constitutionality of the death penally or various modes
of execution, the justices look to prevailing social attitudes to help
them define and apply inherently dynamic legal concepts. A prime
example can be found in the eighth amendment language pro
hibiting "cruel and unusual punishment."

21 Bcdau Inlrwluclion to The Death Penalty in America at 1 (H.A. Bedau
ed. 1967).

22 4 W. BuACIWTONE. COMMENTAHIES '92.
23 Haskins The Capitall Lawcs of New-England, 7 Harv. Law School Buli-

10,10-11 (Feb. 1956).
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The "cruel and unusual punislinioiit" clause of the Bill of Rights
was not interpreted by the Supremo C/Ouit of tlu? United States until
almost a century after its enactment. The (/oml, in \ViIkerso7i u.
Utah,-* upheldcapital punishment for premedil;iled murderand execu
tion by public shooting. Twelve years later, Chief Justice Fuller,
writing for a unanimous Court, said electrocution was a permissible
mode of imposing death.'*'® The Court lound that New York's legisla
ture intended to minimize pain for the execnli-d, thcrt.-by establishing
a humane purpose in their selection of electioeution. However, this
early case held that the eighth amendment was inapplicable to the
states.

In O'Neil v. Vermont^^ the Court rcafRrnied the inapplicability
of the eighth amendment to the states. The petitioner argued that a
$6,500 fine for 307 counts of selling litiuor witli a potential 54 years
imprisonment at hard labor for nonpayment violated the "cruel and
unusual punishment" clause. Although the Court upheld the convic
tion, the minority would have protected individuals against all punish
ments which by their excessive length or severity were greatly dis
proportionate to the offenses charged, with Justice Field noting "the
whole inhibition is against that which is excessive . .. The minority
asserted that the nature of the crime, the purpose of the law, and the
length of sentence imposed should Ik- adopted as factors to be con
sidered in deciding whether the eighth am<MKlment's "cruel and un
usual punishment" clause is violated iu future eases.

Eighteen years after O'Neil the Supreme (Jonrt for the first time
invalidated a penalty prescribed by a state legislature."" In Wecms v.
United States the petitioner was convicted of falsifying public docu
ments and sentenced to fifteen years impri.sonment at hard labor in
ankle chains, loss of civil rights, and perpetual surveillance. Indi
cating that the Constitution was a progressive document whose
language is to be interpreted according to present and future rather
than past standards, the Court found this pviuishment excessive.-®

In Louisiana ex rel. Francis t>. Reswchcr '̂̂ a condemned man sought
to prevent a second electrocution where, due to a mcchanical failure,
the first attempt did not cause his death. Although now willing to
apply the eighth amendment to the states, tho Court, in a 5-4 decision,

24 99 U.S. 130 (1878).
26/n re ICenimler, 13Q U.S. 430 (1890).

1-14 U.S. 323 (1892).
•^7 at 340. ,

Weems v. United States, 217 U.S. 349 (1910).
20 jd. at 373.
M329 U.S. 459 (1947).
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nevertheless upheld the legislature's adoption of electrocution as a
humane method of execution in spite of the suffering in this particular
case. As in Weems, the Court used the O'Neil factor test to analyze
tfie"cruel and unusual punishment" question.

Judicial interpretation of the eighth amendmentwas further refined
inTrop v. Dulles/'̂ where the SupremeCourt held that loss of citizen
ship by reason of court-martial conviction for wartime desertion con
stituted "cruel and unusual piuiishment." Chief Justicc Warren noted
that the words "cruel and unusual" were flexible and "[tjhe amend
ment must draw its meaning from the evolving standards of decency
that mark the progress of a maturing society."-'- Involuntary stateless-
ness was deemed excessive punishment in relation to practices of other
civilized nations for similar ollenses.

In 1962 the Court eliminated any lingering doubts by holding in
Robinson v. California^^ tliat the states are bound by the eighth
amendment.^* This case found a Court majority willing to use the
eighth amendment prohibition against "cruel and unusual punishment"
to invalidate a 90 day sentence for a violator of the California "addiction
to the use of narcotics" statute. Justice Stewart writing for the Coiurt
emphasized that the criteria for "cniel and unusual puni.shment" must
be continually re-examined "in tho light of contemporary human
knowledge."^"^ The language iu Trop as reiterated in Robinson suggests
tliat a penalty which was previously permissible is not necessarily
ncceptable today based upon prevailing social standards. An analysis
of the proceeding cases reveals situations where punishment was
deemed excessive and violative of the eighth amendment; yet no mode
of execution was ever set aside as "cruel and unusual punishment."
The Court was never willing to even consider capital punishment per
se as violative of the convicted offender's eighth amendment rights.

In Witherspoon v. ///inojV"* and McGautha i>. California," the
Court confined its attention to procedural aspects of capital trials with
a majority in each instance refusing to hold that death could not be
constitutionally imposed. Avoiding the eighth amendment issue, the
Court refused to find constitutional dimensions in the argument that
tliose who exercisc their discretion to send a person to death should
be given standards by which to act.

sia'jf) U.S. 86 (1958).
32 W. at 101.
38 370 U.S. 600 (1962).
3< Scp also Powell v. Texas, 392 U.S. 514 (1968).
3® Rohinson v. California, 370 U.S. 660, 666 (1962).
sosgi U.S. 510 (1968).
37402 U.S. 1883 (1971).
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The general pre-Code statxitory death pfiiulty ])iovision in Kentucky
provided that "no crime shall be putiishctl wilh ih-atli unless directed
bystatute."^" Under pre-Code law death was an allernato punishment
for twelve criminal offenses.

Kentucky's Proposed Penal Code § 3-1'l(), not enacted by the Gen
eral Assembly, retained death as a possible sanction for one convicted
of an offense categorized as a Class "A" felony/'" Alternate sanctions
under this section included life imprisonment without privilege of
parole and an indeterminate sentence of imprisonment."' Under §
3440, Class "A" felons mustbe provided l)irurcale<l proceedings with a
determination of innocence or guilt in the first stage and, if the
defendant is found guilty, the imposition of sentence in the second
stage. Bifurcated trials are designed to allow nuixitnum flexibility in
the rules governing admissibility of evidence pert incut to disposition
of these often dangerous offenders. I'-or example, in a bifurcated pro
ceeding the sentencing stage may featurt? iiitroiluetion of the de
fendant's prior criminal record and any other relevant evidence that
would possibly be prejudicial in a singl<; stage Irial. Now, "evidence
may be presented by either party on any matter relevant to sen
tencing. . . However, the jurymust reach a unanimous agreement
before death or life without privilege of parole may be imposed and
failure to reach such an agreement is cause for a new jury to be
impaneled. The decision to impanel a new jiny is solely within the
discretion of the trial judge; he may instead impose an indeterminate
sentence within limits set out in ^ 3440. Tliis means that the judge's
sentence could not be less than the minimum or excced the maximum
sanction established for a particular grade of offense. I-'or instance,
one convicted of committing a Class "A" felony eonld reccive a sentence
of20years to life from the judge. When an offejider pleads guilty, the
judge impanels a jury which decides the sentence according to the
same rules embodied in the penalty stage of a contested case.^-

Section 3440 represented an attempt to make tlie sentencing of
serious offenders a more rational procedure consistent with the cla.ssi-
fication system of criminal offenses. The format of § 3440 enables
individualization of justice based upon niort? data than is ever allowed

88KRS §431.070(1). ~ 7
LRC ^ 3440. The new Code authorizes (leatii as a .sanction for anyone

causing death or a serious physical injury in lh<' course nl an abortion, murder, or
rape 0? a child under 12 years of age; for sodomy: and for kidnapping unless the
defendant releases the victim alive, substantially nnharini-d, and in a safe place
prior to trial.

LRC § 3440, Commentary.
«LRC « 3440(3)(a).
*2 LRC i 3440(5).
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in traditional trial proceedings. Even though the Commentary ex
presses skepticism as to the value of the death penalty as a deterrent,
it was retained as an alternate sanction with protection of society
as its rationale.

The drafters of § 3440 also realized that life imprisonment without
privilege of parole can be employed to protect society from dangerous
offenders without resorting to putting these men to death. This sanc
tion recognizos a particular offender's inability to be rehabilitated and
become a useful member of society. Life without j^arole was recog
nized under pre-Code law only for the rape of a female over twelve
years of age. '̂' This resulted in an anomalous situation because of the
incongruity bet\vecn it and the penalty for rape of a child under
twelve,^* clearly a more heinous crime. In both instances a convicted
offendercould reccive the deatli pi-nalty, hut, if death was not imposed
in the ease of rape of a femah^ under 12, the felon was eligible for
parole aft<'r serving part of his lif<^ sentence. Despite the need for a
more enlightened proccss for imjiosing sanctions and the need to
remedy the above anomaly the 1972 General Assembly omitted § 3440
when enacting the Kentucky Penal Code. The omission demonstrates
a lack of understanding of the values of the provision. It is recom
mended that the provision, absent the death penalty alternative, be
reconsidered for inclusion in the law before the bill's effective date of
July 1, 1974. Section 3440, a cornerstone of the Penal Code's scheme
of disposition of offenders, provides the flexibility required for ad
ministering the criminal justice .system in Kentucky. Its exclusion
leaves the Commonwealth wilh a progressive Penal Code made in
complete by this legislative omission. This is especially true in light
of the revolutionary legal developments in 1972 following the General
Assembly's evaluation of the Kentucky Penal Code.

The legal revolution began in February, 1972, with the California
Supreme Court's decision in People v. Anderson:* '̂ Influenced by the
fact that 104 men, among them Charles Manson and Sirhan Sirhan,
awaited execution on death row, the court felt that the constitutional
question of whether the death jicnalty violated the (>ighth amendment
could no kmger be avoided or deferred to any other branch of gov
ernment. By a 6-1 decision the court held capital pimi.shmcnt violativc
of the eighth amendment's "cruel and muisual pimishment" clause.
Wliile several arguments were advanced by the majority as rationale

43 KRS § 43.'>.090.
KRS § 435.080. This staliiti; notes alternate sanctions of death or life

imprisonment with possibility of parole.
«493 P.2d 880, 100 Cal. Rptr. 152 (1972).
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for their holding, the California court was conccrned primarily with
the fact that any execution which ultimately follows pronouncement
of the death sentence has in fact bccomc "lingering death" for the
convicted.*® Citing Weems, the court said the "cruel and unusual
punishment" clause was "progressive, not being fastened to obsolete
standards and acquiring meaning as public opinion became enlightened
by a humane justice."^^ Related to the "lingering death" concept, the
psychological impact of the punishment was characterized as "im
pending" with the fear and distress tliat nccompanics that state of
mind. The court also cited a world-wide (rend toward abolition of
the death penalty noting that where the sanction is retained, applica
tion is exceptional and frequently execuliv(« authority pardons tlie
condemned person.'*® Finally, while indicating that offenders deserve
no sympathy, they also reasoned that society cannot be deemed en
lightened if human life is taken for purposes of vengcance.

The Supreme Court of the United States assured the nation that
dispositive action on capital punishment would be taken during the
1972 term when it granted certiorari in Furrnan v. Georgia.*^ The
petitioners were two black men sentenced to death—one for raping
a white woman, the other for murder. Also included in the case for
disposition was another black man convicted of raping a white
woman.®" Certiorari was granted for the following question: "Does
the imposition and carrying out of the death penalty in [these casesl
constitute cruel and unusual punishment in violation of the Eighth
and Fourteenth Amendments?"""^

Delaying until the final day of the 1972 term, the Supremo Court
handed down its long awaited decision."- 'J liere had been a mora
torium of executions in the United States .since 1967 while various
cases worked their way through the appellate courts, and there were
over 600 convicts on death row throughout the country. The Supreme
Court, philosophically transformed by President Nixon's four ap
pointees, was expected to uphold the death penalty's constitutionality.
However, by a 5-4 vote with all nine justices writing separate opinions,
they ruled that capital punishment as c\irrcnt!y imposed is "cruel and

Id. at 892, 100 Cal. Rptr. at 154.
Wcems V. United States, 217 U.S. 349, 378 (1910).
See U.N. ECOSOC, Note by the Secretary Gcncritl, Capital Punishment

3, U.N. Doc. E/4947 (1971).
4a 403 U.S. 952 (1971).
60Branch v. State, 447 S.W.Sd932 (Tex. Ct. Crim. App. 1969), ccrt. Rranted,

403 U.S. 952 (1971).
Furrnan v. Georgia, 403 U.S. 9.52 (1971).

62 Furrnan v. Georgia, 408 U.S. 238 (1972).
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unusual punishment" in violation of the eighth and fourteenth amend-

The ramifications of the holding in Fvrmon are especially subject
to speculation because of the closeness of the vote in the face of an
ever changing Court whose four Nixon apointees voted as a block to
uphold the constitutionality of the death penalty. Therefore a brief
analysis of the individual opinions is necessary in order to evaluate
the impact of the decision with primary emphasis directed toward the
ultimate issue of whether lite Supreme Court will ever again allow
die death penalty to be itnposed. This is particularly important in
view of those opinions wl.ich hint that legislative rcfoim of state
statutory language might make the death penalty constitutionally
permissible. The articulate and well-reasoned opinions in Furrnan
set out in the following analysis demonstrate the justices divergent
legal philosophies.

Although the five majority justices reached their decisions through
difEerent legal reasoning, their basic objection to the capital punish
ment statutes was that present laws permit the death penalty to be
administered in a capricious, discriminatory manner. This is ironic
when one considers that early twentieth century uneasiness with
ofReial executions and a desire to individualize punishment led most
states to abandon mandatory death penalties. States reacted by in
stituting alternate .sanctions- and establishing degrees of offenses to
avoid imposing the death penalty. The irony is compounded becausc
states xiltimately sought to avoid arbitrary use of the death penalty
by making it a discretionary sanction to be controlled by either the
judge or jury in a particular case. The Funumi majority labeled this
humanitarian effort by the states "a haphazard process" while simul
taneously hinting that a mandatory death penalty for certain offenses
might be the only means to prevent discrimination in the sentencing
of capital offenders. If a mandatory death penalty is enacted by Con
gress or state legislatures for certain offenses, we will have come full
circle in the disposition of capital offenders in less than seventy-five
years. However, it is unlikely that a mandatory death penalty will be
introduced on any wide scale becausc such an approach is inflexible—
avestige of nineteenth century sentencing philosophy rather than a
progressive policy commensurate with an enlightened approach to
capital punishment.

Justice Douglas concentrated his attack on the death penalty by
noting that society refuses to apply this sanction uniformly. Applica
tion inevitably focuses on the poor, minority group members, and
other outcasts of society whose relatively small mmibers allow them
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no countervailing political clout. Further, their poverty makes it
nearly impossible to obtain Iirst-rate legal counsel, probably the most
crucial factor in the disiwsition of the convlcteil offender."^ Finally,
Justice Douglas found these capital punishment statiitc.s unconstitu
tional as violative of the eighth and fourteenth anicndments bccause
of the unlimited discretion of the jurte.s and jutlgcs charged with
imposing sanctions on the convicted olfcndcrs. ' Under these laws no
standards govern the selection of tlu; penalty. People live or die,
dependent on the whim of one man or of 12."''*

Justice Brennan noted that the motive of the "cruel and unusual
punishment" clause was to head off any cruelty that the legislature
might promulgate into law. "Accordingly, the responsibility lies with
the courts to make certain that the ])r()hibition of the clause is
enforced.""' It is conceded that legislatures have the constitutional
right and power to prescribe punishnients for crimes—but not where
the legislative punishment violates the hill of Highls. He proposes
four principles to assess whether a punishment is eruel and unusual:
(1) **a punishment must not be so sev(^re as to be degrading to the
dignity of human beings,""" (2) ". . , tlie stale must not arbitrarily
inflict a severe punishment,"" (3) . . a severe punishment must
not be unacceptable to contemporary society,""" and (t) "... a severe
punishment must not be excessive."""

In discussing the above principles Justice Brennan notes that death
causes the individual to lose the right to have rights, and its irrevocable
nature makes it uniquely degrading to human dignity. Regarding the
second principle he states;

When a country of over 200 million people inflict an unusually
severe punishment no more than .50 linu-s a year, llio inference is
strong that the punishment is not hoiiifj reguhuly and fairly ap
plied."®

Applying principle three, he asserts that moral debate has caused a
progressive decline in the infliction of death. Ratlier than exerting a

08 See The Coiirier-Toumal & Times (Louisvil!c?), Anuusl 13, 1072, § K, at 5.
Don Reid, editor of the flountsvUle Texas Itriu, noli-n th;il <il' tin- 189 oxiroiled iiu'n
whom he knew, only three or four hnd enoiij{!i money to liiro a Kood lawyer. The
process of discovering new evidence can co on indefinitfly, liowevor, the money
supply cannot. Mr. Reid is hopeful tliat thi* Suprmic ('ourt's decision in Furtumi
V. Ceorgia will stand after having perst)nally vi<'\vctl all IKi) of thc.se Texas
executions.

Furman v. Ceorgia, 408 U.S. 238, 253 (1972).
" Ji/. at267.

at 271.
07 Id. at 274.
58 Id. at 277.
00 Id. at 279.
Mid. at 293.
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moralizing inlluencc upon community values, death lowers our respect
for life and brutalizes our vsilues. Finally, Justice Brennan finds
statistical data inconclusive to establish that death is a greater deter
rent than imprisonment or that the overall objective of punishment,
including protection of society, is served more oirectively by death
than imprisonment. Death is characterized as unjustifiable retribution
when an offender can be adequately neutralized by incarceration.
"Obviously, concepts of justice change; no immutable moral order
requires death for murderers and rapists.""'

Concluding that the death penalty per se violates the eighth and
fourteenth amendments. Justice IJrennan would hold it impermissible
regardless of any possible legislative reform including the enactment
of mandatory death ix;nalty statutes.

In sum, the punishment of drath is inconsistent with all four prin
ciples: death is an unusually severe and degradinK puni.shment;
there is a strong probability that it is inflictcd arbitrarily; its re
jection by contemporary s()ci«'ly is virtually total; and there is no
reason to helievt* tliat it servi's atiy penal purpose more cifcctively
than the loss severe punishment of imprisonment. Ihe function of
tliesc principles is to enable a court to determine whether a pun
ishment comports with Inunan tlignity. Death, cniile simply, does
not.«^

Justice Stewart based his opinion in Funrian on the fact that
petitioners were among "a capriciously .sclectcd random handful upon
whom the sentence of death has in fact been imposed. Although
he did not say that imposition of the death penalty is impermissible in
all circumstances, he concludcd th:U the eighth and fourteenth amend
ments arc violated when this unique sanction is imposed so wantonly
and so freakishly.""*

Justice White's opinion focuses on the deterrent effect of the death
penalty given its infrequent imposition. The threat of execution to an
individual contemplating the commission of a capital offense has
become attenuated.

[T]he policy of vesting scnton< inK avithority primarily in jnries-a
decision largely motivated by th(' desire to mitigate the harshness of
the law and to bring commntuly judgment to bear on the .sentence
as well as guilt or innocenei'--has so efTectively achieved its aims
that capital punishment within the confines of the statutes now
befori- us has for all practical purposes run its course.'-''*

Id. nt 304.
"2 !d. at 30.5.
"3 Id. 309-10.

Id. at 310.
Id. at 313.
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Justice Marshall alone concurs with Justice Bn nnan that the death
penalty is unconstitutional under all circumstancos. After an examina
tion ofstatistics prepared byTliorsten Scllin, an inlcrnalional authority
on capital punishment, Justicc Marshall found the death penalty
excessive and unnecessary punishment violative ol ihc eighth amend
ment He advocates a strong role for judges as "arbiters of the Con
stitution" and concludes the legislatures have not demonstrated any
rational basis for their decisions that capital punishment .serves as a
more effective sanction than life imprisonment. The question of
capital punishment's moral acceptability is treated intelligently by
Justice Marshall, lie notes that the acenraey of any evaluation de
pends upon whether people were fully informcil of the penalty's
purposes and liabilities. With this as his criterion, he concludes that
the death penaltywould be found "shocking, unjvist. and unacceptable"
by an informed citizenry.®®

Justice Marsliall points out that blaeks as a class have been the
targetfor discriminatory application of the death penally far in exce.ss
of their proportion as a percentage of the population."'' "Evaluations
of social worth naturally affect evaluations of imlividual culpability
and capacity for reform."®® Young and jioor men whose lives were
spent in the shadows of parental and social iiegleet are the ones who
have been executed over the years. It is also jioinled out that "only
32 .women have been executed since 1930, wliile o.S27 men have met
a similar fate.""® An analysis of the death sentence for this period
indicates:

Whether a man died for his offense dopriKlfd. not oti (he gravity of
his crime, not on the number of such crimes or liie number of his
victims, not on his present or prospccliv(« tlattger (o society, but on
such adventitious factors as the jnrisdielion in which the crime
was committed, the color of his skin, Jn's liicnieial position, whether
he was male or female (we seldom cxecnlc feni:ile,s). and indeed
oftentimes on what were the character and cli:u;icl<Tisties of hi.s
victim.""

See id. nt 361 n.l45 where Justice Marsliall terms it imperative for con
stitutional purposes to learn the opinion of an inlornicd clrc loriitc.

Sellln, T/tc Negro CHmifw/, The Annals (Nov. IHSH).
Goldberg & Dershowitz, Dedaring the Death Pctiallij Uuconslilutional, 83

Harv. L. Rev. 1773, 1793 (1969-70). See aho Hoykin v. Ala!);ima, 395 U.S. 238
(1969). In this case Alabama imposed tlie tlcatlt penalty on a Negro for simple
robbery and the Supreme Court reversed on puKcdural Krouncls. However, in
reversing, the court old not mention that an eeononiic crime simply docs not merit
death; obviously the sanction was not in proportion lo the eiime.

8® National Piusonkr Statistics No. '15, Cai-h ai. I'uvisjiment 1930-1968,
at 28 (Aug. 1969). ^

'oMacNamara, Statement Against Capital riinishmci}!. in I in-: Death Pfn-
ALTY m Ameiuca 188 (H.A. Bedau ed. 1967). For a vivid example of how these

(Continued on next page)

1973] Penal Code-Ofi' r.Nsi-s and DisposrnoNS 749

This portrays the inhuman side of capital punishment in America
as seenby the court majority in Furman.

The minority opinions written by the four dissenting justices ap
pointed since 1968 by President Nixon argue that the state is justified
in taking the life of one of its citizens for certain criminal offenses
after a trial and conviction. Common to the opinions of Chief Justice
Burger and Justices lilackmun, I'owell, and Rehnquist is the idea diat
abolition of execution is a legislative function rather than a judicial
task.^^ Their advocacy of judicial self-restraint is influenced by what
they consider to be the greater fact-finding expertise of the legislature
when it comes to the questions of administering the death penalty and
its psychological effects upon those awaiting execution.

Chief Justice Burger's interprc-tation of the <'ighth amendments
"cruel and unusual punishment" clause would not prohibit punishment
by death as long as the states prove it to bo necessary for the deterrence
or control of crime. Rather tlian adopting the Fiinnan majority s
interpretation that jury discretion in sentencing criminal offenders is a
"haphazartl process," ho quotes from Witlicrspoon wliich characterized
the jury system as an "articulate expression of the community con
science on life and death."'- Chief Justice Burger denies that the
system of discretionary sentencing in capital cases has failed to produce
even-handed justice. lie considers it an clement of fortuity that some
people arc sentenced to death wlu'le others committing the same offense
in another jurisdiction or tried before another jury escape that sanction.
Finally, he hints that legislatures may comply with Funiuin by estab
lishing standards for judges and juries to follow in determining the
sentence in capital crimes or by narrowing the lunnber of crimes
that would carry a mandatory death i^cnalty.

Justice Blackmun notes:

Were I a legislator, I would vote against the death penalty for the
policy reasons argued !)y conn.se! for the re.spective petitioners and

(Footnote coiiliniKKl from preceding pase) t-v c
factors operate, see Bnl> Dylan's ballad entitled The Umesome Death of llattie
Carroll" which appears on his album The Times Arc A-Ch;mKing. The ballad
tells of the colcl-blooded murder of a black woman wlio, while cleaning "P a
restaurant table, spilled a drink on a very wealthy Maryland landowner. Ihe
incident took place in ii downtown Baltimore Hotel as an entire mom ot patrons
were dining. Mr. William Zan/.ingcr, the defendant, heat llattie Carrol to death
with his cane andreceiv.-d a six monlh .sentcnce-which was never even served!

'1 See Goldberg &Dershowitz, xiima note69, at 1798, 1806. Ihe authors hint
that the Supreme Court's avoidancc of a decision such as that ulthnately rendered
inFurman is i)ased upon the peculiar institutional position of the Court. However,
it is also their contention that the legislative and executive branches of government
are not absolved of responsibility to guard constitutional rights when tlie Supreme
Court has declined to require them to do so. Instead, they have an even greater
burden to interpret and apply the constitution.

Witherspoon v. Illinois, 391 I'.S. 510, 519 (1968).
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expressed and adopted in the several opinions filed by the Justices
who vote to reverse these convictions^''

His refusal to join the majority holding slcms from a feeling that the
Court's action is sudden and disregards the principle of stare decisis,
particularly in regard to the recent holding in McGautha v. Cali
fornia.'̂ * McGauthaheld that there was no mandutc in the due process
clause of the fourteenth amendment that jiirics be given instructions
as to when the death penalty should be imp()S(rd, the Court con
cluding that judicially articulated standards were not needed to
ensure a responsible decision as to penalty. McGntitha credits juries
with "due regard for the consequences of their decision."'® Justice
Blackmun indicates that the California Supremo Court's judicial nul
lification of the death penalty'® is primarily responsible for the forced
decision in Furman. He concludes, "I fear the Coiirt has overstepped.
It has sought and has achieved an end."'"

Justice Powell's opinion accepts the notion that constitutional
concepts are dynamic and such flexibility is the hallmark of our
democratic government. However, he opposes total abolition of capital
punishment by judicial fiat especially when such action is based upon
individual Justices reading their personal prcfcM(Miccs into the Con
stitution. Recognizing that in the past there may have been dis
criminatory application of the death penally by llie slates iipon bbcks
convicted of raping white women, Justie(» Powell conchides this is
not proper grounds for invalidating present sentencing procedures.'®
He does not want the Supreme Court to take an active role in reforming
criminal punishments and insists that legislation sbonkl only be struck
down in extraordinary cases.

Justice Rehnquist criticizes the Furman majority for striking down
the death penalty because it offends their sense of morality. He indi
cates that the judgment of the legislative branches, both state and
federal, is more responsive to the popular will than the judicial
branch,'® He concludes that "this decision holding unconstitutional
capital punishment is not an act of judgment, but rather an act of
wilL"®®

78Furman v. Georgia, 408 U.S. 238, 406 (1972).
W402U.S. 183 (1971).
"Jd. at208.
T8 People V. Anderson, 493 P.2d 880, 100 Cnl. Rptr. 152 (1972).
" Furman v. Georgia. 408 U.S. 238, 414 (1972).
'8 But see Goldberg & Dershowitz, stinra note 69, at 1794. The authors state

that if the choice is between imperfect ac minislration of capital punishment and
abolition of capital punishment, constitutional values arc heavily weighted in favor
of the latter.

7® See The Courier-Journal (Louisville), June 30, 1972, § A, at 24.
80Furman v. Georgia. 408 U.S. 238, 468 (1972).

)
1973] Penal Code-Ofkenses and Dispositions 751

The immediate question upon reading Furman is what are the
ramifications of this holding and how will the states and federal gov
ernment react to this dramatic change in the criminal justice system.
Apparently the Supreme Court's declaration that present capital pun
ishment statutes are unconstitutional means that over 600 convicted
olTenders throughout the country have an unconditional reprieve from
death. Even if future capital punishment statutes are enacted and
held constitutional, they cannot be applied retroactively to these indi
viduals. One must speculate that a period of uncertainty will follow
before the future of capital punishment in the United States will be
finally decided; however, reading the nine opinions indicates that
death might not be considered too harsh a penalty for some crimes if
it were administered to all persons found guilty of those crimes.

When the Supreme Court decided Furman there were 24 con
demned prisoners on death row in Kentucky s Eddyville penitentiary.
Apparently none of the 24 will ever be e.xecutcd. The circuit court
which tried the prisoner may hold a new trial for the sole puqiose of
resentencing or the Governor may commute the death sentences to life
imprisonment. Finally, these meti have the option of individually
petitioning the Supreme Court to be included undtir the Furman
mandate. The immediate result for those on death row at Eddyville
is "new and better quarters, fartluT removed from the prison's electric
chair, and privileges almost equal to those of other Inmates.

Kentucky Attorney General Edward Hancock's immediate reaction
to the Supreme Court's holding was that"the death penalty can neither
be carried out in cases already settled, nor demanded by prosecutors
under present circumstances."'*- He hoped that the Kentucky Court
of Appeals would clarify the application of the decision and institute
guidelines to be followed in Kentucky. Realizing that until the law is
amended the death penalty is defunct, the Attorney General requested
that Governor Ford convene a special session of the legislature to
consider the problem.

To determine whether the basic assumptions underlying Furman
can be substantiated by the Kentucky experience we need to examine
the statistics relevant to the imposition of the death penalty. Since
Kentucky installed its electric chair at Eddyville in 1911, 79 whites
and 83 blacks have been executed. Since 1930 all .seven men executed
for rape have been black. The educational background of the 99
persons electrocuted since 1930reveals:

Fourteen were illiterates;

81 SeeThe Courier-Journal (Louisville), July 17,1972, § A,at 11.
82 SeeThe Courier-Jouraal (Louisville), July 21, 1972, § A, at 9.
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Twenty-five never went beyoticl llic i-'oiirlli (iiatle;
Thirty-seven did not complete the ICishlli (^iiiclc;
Sixteen attended higli school, hnt (h'cln't giadnnlc;
Only seven were high school graduates and none had attended
college.®^

Obviously, during the past 43 years a capita! ofrender had a far better
chance to be sentenced to death in Kentucky if poor, black and un
educated."

T^ie Kentucky experience also illustralcs that hardened criminals
with long histories of criminal conduct arc not tho ones most fre
quently executed. A profile of the ninely-nin(? ofFendcrs executed
during this period portrays the following facLs:

Fifty-six of the 99 had no record of :i i>rcvions criminal conviction;
Twenty-two had one previous conviction;
Only 21 of those killed by the staii? Iiad been convicted of two or
more criminal offenses;
Four of those executed were under IS years of age. and 18 were
under 21 years of age;
Forty-two more v/ere under 30 years of a^e;
The youngest person executed was 10 years of age, and this oc
curred in March 1946.'*''

An analysis of the 24 men facing execution at tlie time the Supreme
Court decided Furman reveals 10 blacks and 14 whites with average
ages of 23% years and 29% years respectively at the time they committed
their offenses.^® The criminal olTenses for whiclj the blacks were con
victed ranged from willful murder in the course of armed robbery to
willful murder of an on-duty policemen. The average age of blacks con
victed of killing on-duty policemen was 20 yeans with all of these crimes
being committed in the populous and induslriah/.ed Louisville metro
politan area. All of the blacks were from very poor families and

Mills, Society Has No Moral Ri'g/it . . . , Tlio Courior-Joumal (I^uisville),
July 23, 1972, § E. at 3.

" Yet, the more frequent imposition of tho tleath penalty for criminal offenders
characterized as poor, black, and uncclucatod has hrcn partially explained by tlie
compo-sition of the jury—if tne jury belongs to the dominant or "in group" and the
defendant^ and his witnesses belong to an "nut Kroiip"-as they frequently do—the
defendant's evidence is often discounted to zero. Ehrmann, The Death PenaJtij and
the Administrafion of Justice, in The Dkatii Pknai.ty in AMiiniCA 421-22 (H. A.
Bedau ed. 1967).

Milk Society Has No Moral HigJit . . . , The Courier-Journal (Louisville),
July 23, 1972, ^ E, at 3.

The author would like to thank Siipfrintendfnt Henry E. Cowan of the

AJtM .... s AKIUll-J^JUl llttA V UJ i Vll J© i»

July 23, 1972, ^ E, at 3.
The author would like to thank Siipfrintendfnt Henry E. Cowan of the

Kentucky State Penitentiary at Eddyvillc who furnislicd some of this data about
the men on "death row" and several recent University of Kentucky College of Law
graduates who provided information on some of the 24 men, including uie nature
of crimes and victims.
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demon-strated a lack of edueaticm."' The criminal offenses for which
the whites were convictcd ranged from rape of a gul over to
willful murder in the course of an anned robbery. The only policeman
killed by whites was attempting to thwart an escape by tour men
after an armed robbery. The average age of these four whites was
32Jj years. . .

The most striking aspcet of many of these savage crimes is the
senselessness of the killing, which often occurred in the course of
committing lesser crimes siieh as petty robberies. These men seem to
have been acting impulsively, their crimes generally not dicta ed by
economic need. "They will act p.sychopalhically. Their tendencies
and acts will be anti-social, cgotistic, disruptive, and outright crim
inal."'"'

On November 17, 1972, the Kentucky Court of Appeals decided
the first case involving a defendant who had been sentenced to death
prior to the Fumian decision. The Court upheld the murder convictiori
of Warren Caldwell; however, it suspended the death penalty imposed
by the Christian County Circuit Court. They remanded the case to
the lower court for the purpose of reducing Caldwell s sentence to lite
imprisonment, citing Furman as declaring the death penalty uncon
stitutional as presently imposed.®"

On March 15 1973, t!ie Kentucky Court of Appeals, speaking
through Chief Justice John S. Pdmore, formally announced the in-
validation of the Commonwealth's death penalty and required modi
fication of the sentences of the remaining 23 men on death row. The
Court said these men should be sentenced to the "next highest penalty
the law sets for the crim<.""" The judges of the circuit courts will

87 These blacks in a ghetto eiwivonment sufTcr from residential and generalcultural StiorfJom thi community. They bccome part of a sub^ture of
vinlpnrc whcrc narticipution iti crunnuil honucidL.- is common. See \VoUang, A
Sociological Atiolysis of CritJtinal Homicide, in The Death Penalty in Ameiuca

^ APsycholouical Foolnote to the Criyninal Law, .-SS
Ky LI 497 498 (1964). The author's thesis is tlmt the ever increasing crimes of
violence are'linked to widespread psychopathy in our complex society especially
among people under 25 years of age. The psychopathic olfender ;^ay com^
tn ino criminal offenses varying in degree of seventy in a lifetime. IIis aberrant
behavior is based iipon a Sefeclive super-ego which fails to mternalize socic y.s
moral codes. Psychopaths hate autliority; people mauthority are peisom to explmtSnaniouiate with(m remorse;. Professor Batt explains the vulnerabihty of blacks
to the above conditions by noting tlieir lack of personality development based uponthe instability of family relationships. k n 1 lint we

x^Tlio Courier-journal (Louisville). November 18, 1972, ^ B, at i-Weber v. Coinmom4-iUh, 190 S.W.2d 4G.5 469 (Ky. 1940), where he Kentucky
Tourf of Aoneais held that judicial invaliciution was reserve.d only for a punish-

to tlie offense committed that it shocks the moral sense of

"po See^Th '̂courier-Joumal (Louisville), March 16, 1973, § A, at 1.
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modify the sentences by order, tlicrchy avoiding costly rcscntoncing
procedures. In tlieory, these men arc eligible for a parole hearing
after serving six years. Three formerly concii'inncd prisoners have
already served this six year period.

Mrs. Lucile Robuck, chairman of the stale's Parole Board, antici
pating public outcry at the possibility that men who faccd the electric
chair for murder might now be freed, stressed that "being eligible for
parole is not at all the same as actually being paroled."'" Mrs. llobuck
explained that the men will rcceive parole hearings but emphasized
that when the Board deals with someone who has taken a life,
decisions to grant parole are made very carefully. Psychiatric eval
uations of each man will be studi<^d to deteriniiic whether he has

reached the point where he can be safely releas(!d into society. Some
are psychotic and therefore will never be released; others may be
eventually paroled under strict conditions and the watchful super
vision of a parole officer.

An analysis of the crimes for which the majority of the 24 pre
viously condemned men stand convicted might prompt the Kentucky
General Assembly to consider enacting mandatory death penalty
statutes for the murder of policemen'-'- or for the commission of a
murder in the course of another felony. It seems likely that the
present Supreme Court will uphold such enacltnenls providing capital
punishment is applied automatically to all tliose convictcd of the
particular offense. In some respects this does not seem too harsh for
heinous crimes. However, such a cotnse cannot benefit our socicty.
Institutionalized violence in the form of legal killing is sclf-indulgcnt,
self-destructive, and incompatible with the vast progress of this
century. The perpetration of violence on fi.'lIow human beings, far
too common and almost casually aeceptcd, is not inevitable in a
civilized society.

In light of the Furman holding precluding tlie death sentence, life
imprisonment without privilege of parole should be adopted for the
most serious offenders whose past criminal records indicate a dcflnite
trend of psychopathic behavior. This scntencc implies that tlie offender
cannot be rehabilitated and permanent incarceration is necessary to
protect society. The enactment of such a sanction would eliminate

Src The Courier-Journal (Louisville), April 2. 1973. § A, iil 1.
Sellln, Capital Punishment, 8 Cuixt. L.Q. 3(>. (I9G5-1966). The

author demonstrates that policemen are no safer in jiitisiliiliom' whore the death
penalty exists as a sanction for their murder llian in jurisdictions where no death
penalty exists. Furthermore, Sellin undercuts the ofU'ii staled argument that life
sentences for murderers risk homicides in jails. Me tiotrs that murders in prison
are committed by persons serving life .leniences for crimes such as robbery and
forgery rather than for murder.
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theanomalous situation we are presently facing where all men serving
sentences of life imprisonment must be accorded parole hearings after
six years in the penitentiary.

Nationally, the Supreme Court's holding in Furman resulted in
vigorous efforts by many states to restore the death penalty. On No
vember 2, 1972, the Delaware Supreme Court declared capital punish
ment permissible for murder convictions since the death penalty was
mandatory there for certain crimes prior to Furman. On November 7,
1972, California voters passed a referendum reinstating the death
penalty in state prosecutions thereby overturning People u. Anderson. '̂*

The California referendum has the effect of a state constitutional
amendment. However, California voters can re-establish capital pun
ishment only to the extent permitted under Furman. In other words,
the referendum vote could restore capital punishment only for those
crimes that carried a mandatory death penalty prior to Anderson^*
or for crimes that the California legislature subsequently makes
mandatorily punishable by death. Further, this type of legislative
action seems to preclude judicial review because the referendum's
Proposition 17 states that capital punishment "shall not be deemed"
to violate any part of the California Constitution. Tliis raises a
serious separation of powers question. In effect. Proposition 17 means
that Califomians have overruled their state Supreme Court's in
terpretation of the Bill of Rights and have attempted to limit judicial
review of future legislative action. The role of the judiciary as arbiters
of the Constitution could be severely undercut by such legislative
action.

The Attorneys General of several states are drafting proposals rang
ing from a United States Constitutional amendment to model laws
with mandatory capital punishment for specific offenses. "Of the 35
states with functioning death penalty statutes, courts in at least 17
states have thus far ruled that the Supreme Court's decision in Furrnan
iscontrolling."®® However, a strong campaign to restore capital punish
ment is expected in at least 10 states. For example, on December 1,
1972, the Florida State Legislature passed legislation giving judges
the option of imposing the death sentence for certain crimes but laid
down very specific guidelines r(;quiring aggravating circumstances to
justify its imposition. The Supreme Court has yet to review any of
the new state legislation relating to capital punishment.

M493 P.2d 880, 100 Cal. Rptr. 152 (1972).
These four rather obscure crimes are killing a prison guard, train wrecking,

treason against California, and perjury leading to execution of an innocent person.
»» Time, November 20. 1972. at 74.
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The Nixon administration on January 4, 1973 announced that "Con
gress will be asked to enact a mandatory death penalty for several
categories of cold-blooded, premeditated federal crimes.""" Attorney
General Kleindienst indicated tliat the death penalty would be sought
for Tddnapping, assassination of a public official, sky-jacking, killing
a prison guard, or bombing a public building.*'"' However, this pro
posal has drawn criticism and an alternate bill has been introduced in
Congress by Senator McClellan of Arkansas. Tlie McCIellan bill, the
result of years of study and legislative hearings, calls for the death
penalty only where a defendant in the course of a serious criminal act
intentionally takes another's life. It also includes a provision for
bifurcated trials with one proceeding to decide the issue of guilt
followed by a separate proceeding to determine punishment if the
offender is found guilty. The McClellan bill is the more realistic
proposal and seems more likely to pass than the administration's
proposal

While the ultimate solution for the disposition of serious criminal
offenders has yet to be reached, the states and federal government
must be realistic in their interpretation of Furman. Attorneys General,
legislators, and law enforcement officials must be willing to take
Camus's "civilizingstep," the abolition of the death penalty. Although
the Supreme Court did not prohibit capital punishment under all cir
cumstances, the thrust of their holding represents its death knell in
view of the belief that the mandatory death penalty is inflexible and
undercuts the role of the jury in our criminal justice system. Chief
Justice Burger states in Furman, . . mandatory sentences of death,
without the intervening and ameliorating impact of lay jurors, may
be so arbitrary and doctrinaire that they violate the Constitution."®"
Most importandy, reintroduction of the mandatory death penalty
would represent a step backward in the slow progress of penal reform.

III. Persistent Felony Offenders

i The persistent felony offender may be characterized generally as
an individual repeatedly in trouble with the law, associating mainly
widi other criminals, spending a large part of his life in prison, and
livingfrom the proceeds of crime. Manyare psychologically disturbed
and highly dangerous. Increasingly bitter after each confrontation
with the criminal justice system, habitual offenders develop more
sophisticated notions of criminality during incarceration as a result

®«The Courier-Journal (Louisville), January 5,1973, § A, at 1.
wid.
88Furman v. Georgia, 408 U.S. 238,402 (1972).

)
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of exposure to other hard core criminals. When dealing with per
sistent felony offenders, two basic problems emerge: the duration of
imprisonment and the type of individual to whom the extended term
should be applied. The primary legal task involves distinguishing
dangerous from less serious offenders.

A. HabitualCriminal Statutes-A Backward Glance
Most states have habitual criminals statutes. However, according

to Wechsler, "[t]he consensus is that habitual criminals statutes are a
failure, productive of chaotic and unjust results when they are used,
and greatly nullified in practice."®" Operating to sweep up persistent
social nuisances while more dangerous and serious offenders remain
free, these statutes are most often invoked against narcotic addicts,
prostitutes, alcoholics, vagrants, petty offenders, and some professional
criminals. Even sexual psychopath laws which exist in most juris
dictions fail to distinguish the dangerous and brutal offenders from
those who are merely inadequate and aberrant. The contribution of
these laws to the problem of controlling dangerous criminal offenders
is minimal."® Wechsler points out four defects generally found in
liabitual offender laws:

. . . first, they are mandatory wholly or in part in over half the
jurisdictions; second, the extensions often are too long or appear
arbitrary in their length, especially when they import long minima
or other\vise exclude parole; third, the extension especially when
it involves life sentences, takes inadequate account of the gravity
of the offense of last conviction for which the sentence is imposed;
fourth, the extension rests entirely iipon prior record and takes no
account of other types of special danger that particular offenders
may represent.^®'

The inadequacy of the law dealing with habitual offenders may
be partially explained. Where discretion in imposing sentence or
granting parole exists, the judge or parole board will consider the
potential danger to the community in deciding whether to release
the offender. Some consider this an adequate safeguard. However,
many who repeatedly commit crimes of violence and consequently
represent a realthreattosociety manage to escape theimposition of life
imprisonment and must eventually be released.

Over a decade ago, a movement to establish a more precise defini
tion of"dangerous" offenders resulted in a variety of recommendations

00 Wechsler, Sentencing, Correclion, and the ModelPenalCode, 109 U. Pa. L.
Rev. 465,483 (1981). , , ^ ^ ^ x , , r ^

100 Swanson, Sexual Psychopath Statutes Summary and Analysis, 51 J. Cbim.
LC.&P.S. 215, 226 (1960).

101 See Wechsler, supra note 99, at 483.

)
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including those of the Advisory Council of Judges of tlie National
Council on Crime and Delinquency and the American Law Institute.
The Advisory Council's Model Sentencing Act defines "dangerous
offenders" as those who have committed or attempted certain crimes
of physical violence and who are found by the court to be "suffering
from a severe personality disorder itulicaling a propensity toward
criminal activity.""^^ The Act provides that "daiigcrous oITcnders" may
be sentenced to 30 years impri.sonmciit and rccommcnds, but does not
require, psychiatric substantiation of llic defc-iidant's criminal pro
pensities. Under the American Law InsHlutc's Model Petuil Code a
convicted felon could have his term of imprisonnu-nt extended beyond
the maximum provided for that category of felony when "the defendant
is a dangerous, mentally abnormal person who.s(' commitment for an
extended term is justifiable for proteclion of iht? luiblic."'"' As a
prerequisite to judicial imposition of tlie cxlcndcd sentence there must
be a psychiatric examination

[r]esulting in the conclusion lhat his mental coiidilion is gravely
abnormal; that his criminal conduct has Ijccn characterized by a
patternof repetitive or compulsive behavior or by persistent aggres
sive behavior with heedless Indifference to consequences; and tliat
such condition makes him a serious danger to others."^

Botli approaches require a prediction as to the course of one's future
criminality. The subsequent uncertainty made s(«nlcncing a guessing
game for judges dealing with potential persistent felony offenders as
they sought to protect society without inllicting needless injustice on
criminals in the form of extended sentences.

These recommendations reflect a sincere effort to articulate alterna
tives to conventional persistent offender statutes. However, they have
failed to mobilize the psychiatric resources nec<'ssary to recognize and
treat psychologically disturbed and potentially dangerous offenders.
The criminal justice system with its (nnphasis on imprisonment for
offenders perpetuates thehabitual offender asabehavioral phenomenon,
for the total experience produces an individual committed to criminal
values. We desperately need to develop viable alternatives to im
prisonment for dealing with the habitual offender.

B. Kentucky Fre-Code Habitual Offender Law
Prior to the enactment of the Kentucky Penal Code, this states

habitual offender statute fit the defective mold described by Wechsler.

102 ADvisonv Council of Judges of tmk Nationai. Council on Ciume and
Deunouency, Model Sentencing Act §§ 5(a). 5(b) (19f)3).

103 Model Penal Code § 7.03(3) (Prop. Final Draft No. 1, 1961).
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Persons previously convicted of two or more felonies were auto
matically given life imprisonment.'"'̂ Rarely were they given psy
chiatric examinations to determine the propriety of the sentence.^*^®
Tlic law operated mechanically and often in^fairly due to a complete
lack of distinction between types of criminal acts. An individual who
was convicted of three felonies, regardless of whether they involved
violence or resulted in injury to others, was automatically sentenced
to life imprisonment.'"^ For this rea.son alone the statute secerns un
justifiable and could probably have been challenged on constitutional
ground.s. Isolation and deterrence are valid penal objectives; how
ever, statutory language imposing an automatic life sentence on thrice-
convicted felons violates prevailing principles of excessiveness and
proportionality.

C. Persistetil Felony Offenders Under the Kentucky Pcn(d Code
Influenced by the American l.aw Institute's Model Penal Code and

the penal codes of New York and Michigan, Kentucky adopted an
approach to persistent felony ollonders'"" consistent with the Codes
classification of crimes approach.'"" Mindful of the need to protect
from habitual criminals, the General Assembly nevertheless recognized
that not all deserved the same sanction.

The Kentucky Penal Code do(-s not provide for extended terms of
imprisonment for an individual convicted of a Class "A" felony
because ade<iuate sentencing alternatives exist without regard to the
offender's past criminal record."" However, the legislature recognized
aneed for extended terms applicable to habitual felons convicted of a
Class "B," "C" or "D" felony. Class "H" felons are most likely to pose a
serious threat to the public, since they include those convicted of
crimes involving violence to persons and often have a high degree of
recidivism.

105 kRS § 431.190. Any person convicted a second time of a felony
shall be confined in the penitentiary not less than double tlic time of the
sentence iinder tlie first conviction; if convicted a third time or a felony,
he shall he confined in the penitentiary diiring his life. Judgment in such
cases shall not be given for the increased penalty unless the jury hncls,
from the record and other competent evidence, former convictions for
felonies committed by the prisoner, in or out of this state. , ,
100 kRS ^ 210.3(50. Tlie Kentucky Commissioner of Mental Health catises

the person to he examined by a depai Imont psychiatrist to determine his mental
condition and the existence of anv mental disease or defect which would alTe^ his
criminal responsibility. Yet, the Kentucky Court of Appeals in Etherton v. Com
monwealth, 379 S.W.2d730 (Ky. 1964), held that such mental cxnmination is not
a condition pr««cedcnt to subjecting someone to trial vmdcr the liabitisal criminal
statute nor will the failure to perform such an examination void the conviction.

1"' See WinKO v. Hinjjo, 408 S.W.2d 409 (Ky. 19G(»).
108 KYPC § 207 [KllS § 43.'5A.l-0m].
100KYPC « 205 [KHS ^ 435A.I-0nni.
noKYPC § 2G5(2)(a) [KRS ^ 435A.l-060(2)(a)l.
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Section 3445 of the Proposed Kentucky Ptnal C^oclc as presented
to the General Assembly provided that when a persistent felony
oflFender charge is brought, the jury acts in a bifurcated proceeding to
determine whether the accused is guilty of the felony charge. If
found guilty, the jury fixes sentence for that offense.'" The same
jury then considers whether the accused qunlifics as a persistent
offender. An affirmative verdict requires a unanimous vote."^ If this
occurs, the extended term replaces the ordinary sentence fixed by the
prior jury deliberation. This procedure was designed to afford full
protection to the accused on the issue of guilt or innocence, yet provide
leeway in the penalty stage for consideration of all information
relevant to sentencing. This bifurcated proceeding resolves the con
flict between the need to introduce proof of prior convictions and the
evidentiary safeguard that an accused should not lie convicted of an
alleged present crime merely because of past criminal conduct.
However, when § 3445 was enacted, the General Assembly eliminated
the language in subsection (1) providing for a bifurcatcd proceeding.
This effectively destroys the contemplated scheme and it is urged
diat the legislature reconsider its action and enact the proposed
section in its entirety.

Perhaps the most important feature of the section dealing with
persistent offenders concerns the requirements which must be satisfied
before an individual can be convictetl. The Code requires the per
sistent felony offender (1) to be more than twenty-one years of age,
(2) to stand presently convicted of a felony, and (3) to have been
previously convicted of at least two felonies." ' The previous felony
convictions may have taken place in Kentucky or in another juris
diction so long as the defendant was over eighteen years of age at
the time the first offense was committed, a sentence of at least one
year of imprisonment was imposed for each felony, and the defendant
was imprisoned under sentence for both convictions prior to commis
sion of the present felony.^"

Because protection of society through incarccration of the danger
ous individual rather than rehabilitation of the oifender is the objective,
**care must be taken to avoid a classification of an individual as an
habitual offender."^^® The strict age limitations are necessary "to

111KYPC § 265 [KRS § 435A.1-060].
112LRC § 3445(1). Yet, if the jury is unable to aKree imaniinously that the

defendant is a persistent felony offender or on tlio sanction to l)c imposed upon him,
the original sentence fixed by the jury under LUC § 3'M() sluill stand.

118 KYPC § 267(2) [KRS § 435A.1-080],
iMKYPC§ 267(2)(a),(b),(c) [KRS § 435A.1-0S() (2)(a),(b).(c)].
116 LRC § 3445, Commentary.

)
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restrict application of the ext(MKlcd terms of imprisonment to indi
viduals who have achieved relative maturity."""

The requirement that at least one year of imprisonment was
served for both prior felonies enables the Commonwealth to use con
victions from another state for the purpose of this statute. This is trae
even where the other state labeled the particular offense a misde
meanor rather than a felony. For example, if a man were convicted
of an offense in Indiana for which he served one year, it could sub-
sequentiy be used in the compilation of the three felonies required
for sentencing as a i:)ersistent felony offender in Kentucky. By requir
ing the defendant to have been imprisoned for the previous offenses
prior to treating him as ahabitual offender, exposure to a rehabilitative
cflFort during the prior institutionalization will be assured. The Ken
tucky Penal Code further specifies that

in determining whether a prrson has two or more previous felony
convictions, two or more convictions ofcrime for which thatperson
served concurrent or unintcrnipled consecutive terms of unprison-
ment shall be deemed to be onlyone conviction, unless one ot Uie
convictions was for an ofFcnse committed while the person was
imprisoned."^

The exception whereby an individual would be charged with two
convictions if one of his offenses took place in prison is necessary to
deter the commission ofcrimes while offenders are incarcerated. The
general impact of this provision represents an effort to defer labelmg
an individual a persistent offender if rehabilitation is possible during
an ordinary term of imprisonment.

Section 267"" of the Penal Code operates in the following manner
to assess the time to be served in an extended term by the persistent
felony offender. If the defendant's most recent offense was aClass B
felony, the jury is limited to consideration of an indeterminate term
with amaximum sentence of from twenty years to life. Inother words,
the persLstent felon is treated exactly as a Class "A" felon convicted of
committing a single Class "A" offense under the general classification
scheme of the Code."® Those individuals categorized as persistent
offenders whose most recent ofTense was a Class "C" or "D" felony
may be sentenced to extended terms''̂ " double the ordinary term
provided for the conviction of a single Class "C" felony. '̂̂ ^ This ap-

11®Id.
117 KYPC § 267(3) [KRS § 435A.1-080(3)1.
118 [KRS § 435A.1.080]. ^
iifi KYPC § 260 [KRS § 435A.1-0101. ,
120 KYPC I 267(4)(b) [KRS §435A.l-080(4)(b)l.131 KYPC I 265(2)(c) [KRS §435A.l-060(2)(c)l.
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proach to the question of duration of the (crm imprisonment for a
habitual criminal is consistent with the approach proposed in the
Model Penal Code "i"

The extended term provision of the Kentucky Penal Code is a
more flexible and reasonable legislative pronouncement than that
represented by the old statute.'-'' No longer is it possible for an of
fender to receive an extended term of imprisonment after only two
felony convictions. The requirement tliat one l)c adjudged an habitual
offender only after committing three felonies goes a long way toward
establishing the felon's incapacity f()r r<*habilifation tluough normal
terms of imprisonment.

D. Concurrent and Consecutioa Tarms of imprisonment

Section 270"^ of the Kentucky Penal Code was enacted to aiigment
Section 267.'-® The section deals witli the lenglh of the term which
may be imposed on a defendant and how these terms are to be served.
Even with the imposition of consccutive iniletcrminate terms, the
maximum term which can be accinnulated by a defendant can be no
greater than the maximum term that can be imposed on a persistent
felony offender.^'®

Anyone who commits an offense while on parole is treated the
same as the offender who commits an offense while in prison. His
second sentence may have to be served consccutively rather than
concurrently if the court chooses to exercise its discretion.'" ^he Code
also removes all restrictions from tlie trial court's imposition of con
secutive sentences on one who commits an offense while in prison,
pending imprisonment, or during an cseai>e from custody.'-" The
major thrust of this Code provision reverses iIk? prior principle that
sentences imposed would be construed to run consecutively, and
therefore unless the court specifiers how a sentence is to run, it shall
run concurrently.^-® The rationale for such a change is based on the
fact that if a court does not feel strongly <'nough about the case to
specify the manner in which the sentences arc to run. then such
sentences should run concurrently.

Marvin L. Coan

'22 LRC § 3445, Conunentary.
123 KRS i 431.190.
124 fKRS « 43SA.l.nO].
125 KRS § 435A.1-080].
128 KYPC $ 270(1 )(c) [KRS 5 435A.l-110(l)(c)l.
127 LRC § 3460, Commenlury.
128KYPC § 270 [KRS § 435A.1-1101.
120 See Beasley v. Wingo, 432 S.W.2d 413 (Ky. 1008).
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DOUBLE JEOPARUV AND THE NEW KENTUCKY
PENAL CODE

Introduction

Double jeopardy, a complicated and oflcn confusing constitu
tional principle which has produced extensive litigation and numerous
commentaries, resists easy categorization or precise definition, and
attempts to codify it could easily create more problems than ,t solves.
However, in spile of the inherent precariousness of the task, the dratten?
of the new Kentucky Penal Code' have codified the law of double
jeopardy.'- These new statutory provisions represent the General
.Assembly's first attempt to deal with double jeopardy.

In the past Kentucky, like m<ist jurisdictions, protected defendants
from being t%vicc placed in jeopardy for the same offense through
constitutional provisions'' and common law doctrme. The constitu
tional principle expressed in very broad and gejieral terms, necessarily
required judicial interpretation. Consequently, the Kentucky Court
of Appeals has heard numerous eases involving double jeopardy issues.
UnforUmately, the Court has often taken inconsistent positions upon
the issues while treating the cases as if there were no conflict between
them." Such inconsistenei(^s arc not easily resolved, and resulted in
much confusion concerning the precise scopc of the constitutional
prohibition.^ Hopefully, tlie new statutory approach will resolve some
of the conflict.

In addition to the difficult task of reducing the double jeopardy
nrinciple to a legislative enactment, the General Assembly was faced
with a diflicult constitutional problem. When the legislature enacts
provisions affecting a constiltitional principle, the legislation must be
flexible enough to endure possible judicial extensions of that prmciple
or it will be vulnerable to future constitutional attacks. Theretore,

1The Kentucky Penal Cot)K enacted by ihc 1972 General Assembly l>e-
comcs cfrectivc Jiily 1.1974^ . {chapter 385 is hcroinaflcr

cited as mcf [toioU '̂v; Rkv.1t'x.' ^ kcJAo £433C.3-0601 Iheroin-
'̂''3 Kentucky S'the second state to adopt a )

idenlicni to the federal clause. See J. S.CLEn, Dou.w.k Jkopahoy 78-83 (19HJ)
[hereinafter cited asSici-erI.

•» Id. at 16-27. • „ * t
5 See notes 135-43 infra and accompanying text.

'The risk of a successtiil conscminonai v.........—w -

been predictable, /c/.
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CLEAMNG THE PATH FOR AN ENTRAPMENT DEFENSE

The defense of entrapment, one of several affirmative defenses
upon which a criminally accused can presently rely to assert his in
nocence, was not recognized at the common law.' Prior to 1932 the
concept of the defense of avoidance centered around the idea of
''inducement."^ It was not until SorreUs v. United Statesr^ that the
United States Supreme Court established a theory for the modem
defense ofentrapment. InSorrells the defendant was repeatedly asked
by a government agent to purchase a quantity of liquor in violation of
Amendment XVIII of the Constitution. The defendant was found
guilty of the illicit purchase and his conviction was affirmed by the
United States Court of Appeals for the Fourth Circuit.^ The case
reached the Supreme Court upon writ of certiorari and subsequently
the grounds for a valid entrapment defense were promulgated.® At the
dose of his opinion Mr. Chief Justice Hughes pointed out that the
government, inits brief, assumed that in utilizing the defense ofentrap
ment the accused was not denying his guilt, but was alleging special
facts upon which he could rely regardless of his guilt or innocence
ofthecrime charged. This, the Court noted, was a misconception. The
defense of entrapment is available to preclude tiie government from
contending that the defendant is guilty of a crime where government
oflBcials have been the instigators of the accused's conduct.® The
position of the federal courts, then, is that in such circumstances the
defendant is not guilty.

Since the SorreUs decision entrapment has come to be defined as
"[tjhe act of officers or agents of the government in inducing a person
to commit a crime not contemi>lated by him, for the purpose of
instituting a criminal prosecution against him."' Although the defense,
accepted as defined, is available in most stale courts and is firmly
established in the federal courts," it enjoys no judicially affirmed con
stitutional basis.® In both Sorrells and Sherman o. United States^^ the
Supreme Court ruled that thedefense ofentrapment was based on the
fact tliat Congress, in the statutes involved, did not intend to punish

1State V. Good, 165 NJE.2d 28, 38 (Ohio I960); see 21 Am. Jun. 2d

vf^niled^ltales, 223 F. 412, 415 (9th Cir. 1915).
8 287 U.S. 435 (1932).
4 Sorrells v. United States, 57 F.2d 973 (4th Cir. 1932).
®Sorrells v. United States, 287 U.S. 435 (1932).
0 Id. at 452.
f Bi.ack's Law DxcnoNAny627 ( 4th cd. 1968).
fisherman v. United States, 356 U.S. 309 (1958). . T^ t i
»Orfield, The Defense of Entrapment in the Federal Courts, 1967 Duke L.J.

®?<)356 U.S. 369 (1958).

) )
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entrapped defendants. The concurring Justices in these cases expressed
tlie view that regardless of Congressional intent, the courts, as a
matter of public policy which docs not countenance such impermissible
police conduct, could not convict entrapped defendants. '̂ It is not
necessarily true, therefore, that an entrapment defense could not be
omitted in a criminal prosecution under state law.

Beyond the general questions of what is the basis for the defense
of entrapment and what factors must be present to invoke the defense,
there lies a more specific issut^ which recently was raised in United
States V. Shameia:^' Can an accused raise the defense of entrapment
without admitting commission of the alleged crime? This question is
hardly a new one. The Sixth Circuit Court of Appeals alluded to the
issue as long ago as 1925—prior to any definitive formulation of a
schema of the entrapment defense— in Scriber tJ. United States.^^
The majority noted in Scriher that, in deciding on the utilization of
any type of avoidance defense, the defendant might enjoy the benefit
of that defense despite the cxistcnce of an apparent inconsistency.
Since the Scriber decision, the Sixth Circuit has been unpredictable
in its holdings on this issue. For example, in United States tj. Baker^*
Judge Edwards expressed the opinion that the apparent inconsistency
between an accused's defenses of denying the commission of the crime
and also assuming the position that any of his actions, if criminal,
occurred as a result of entrapment, does not necessarily preclude
submission of both defenses to the jury.*'' In Shameia the defendant,
a grocery store owner and operator, was convicted of violating the
Food Stamp Act.*" Evidence introduced by the prosecution revealed
that government agents went to the defendant's store on several
occasions and received nonfood items or cash in exchange for food
stamps in violation of the Act. The defendant denied any transactions
with government agents and at the close of evidence submitted to the
court proposed instmctions on entrapment. The trial court refused
to charge the jury in accordance with the defendant's instructions.
On appeal the Sixth Circuit held that if a defendant denies commis
sion of the alleged crime he is precluded from asserting the defense of
entrapment.

" Sherman v. United Stales, 356 U.S. 369. 378 (1958) (Frankfurter, Bren-
nan, Douglas &Harlan. JJ., concurrinR); Sorrells y. Uni^d State.s, 287 U.S. 4K
(1932) (Roberts, Brandeis &Stone, JJ.. concurring); see Comment, 1964 Iix. L.l'.
821

' 12 464F.2d 629 (6th Cir.), cert, denied, — U.S. — (1972).
134 F.2d 97, 98 (6th Cir. 1925).
14373 F.2d 28 (6th Cir. 1967).
18 Id. at 30.
i«7 U.S.C. § 2011 (1970).
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The Shameia decision servos to cxomplify one aspect of the incon
sistency among the circuits of tlie United States Courts of Appeal on
this question." Basically, throe positions have been assumed by the
courts. The first is dearly stated in Orfcga v. United Stales: '̂* "To
utilize the entrapment defense, an accused must admit he committed
acts which constitute a crime. . . The second position finds no
inconsistency where an accused denies commission of the alleged
crimes but nevertheless urges that any acts which he did commit were
induced by law enforcement officials.'-" Finally, a number of decisions
have been rendered which permit assertion of the entrapment defense
where evidence of entrapment is introduced by the testimony of gov
ernment witnesses, notwithstanding a denial of commission of the
crime by the accused.^^

Any attempt to rectify this inconsistency within the federal court
system must look to the rationale behind the entrapment defense.
Justice Frankfurter stated the reasoning well in Sherrtuin o. United
State^^ where he noted that the fundamental public policy underlying
tlie defense of entrapment is the protection of "public confidence in
the fair and honorable administration of justice" which may well be
threatened if the courts permit "enforcement of the law by lawless
means.''̂ '̂ In order to mitigate the oIFoct of unlawful police practice,
therefore, an accused is permitted to clioose as his shield the defense
of entrapment." Overlooking the i.ssue of alternative defenses for

See United States v. Johnson, 426 F.2cl 112 (7th Cir. 1970); HaiTi.< v.
United States, 400 F.2d 264 (5th Cir. 19C8): Martinez v. United States, 373 F.2d
810 (10th Cir. 1967); Ortega v. United States, 348 F.2d 874 (9th Cir. 1965):
Sylvia v. United States, 312 F.2d 145 (1st Cir. 1903). But see Rider v. United
States, 391 F.2d 260 (5th Cir.), ccrt. denied, 393 U.S. 1040 (1968); United States
V. Ramsey, 374 F.2d 192 (2d Cir. 1967); Unitc<! States v. Alford, 373 F.2d 508
(2d Cir.), cert, denied, 387 U.S. 937 (1907); Notaio v. United States. 363 F.2d
169 (9th Cir. 1966); Sears v. Unilod Slates, 343 F.2d 139 (5th Cir. 1965);
Redfield v. United States, 328 F.2<1 532 (IXC. Cir.), cert, denied. 377 U.S. 972
(1964); Corin v. United States, 313 F.2d fi-H (Isl Cir. 19G3), cert, denied, 379
U.S. 971 (1964); Hansford v. I'nitod States, 303 F.2d 219 (D.C. Cir. 1962);
Crisp V. United States, 262 F.2d 320 (4th Cir. 1954).

J8 348 F.2d 874 (9th Cir. 1905).
10 Id. at 876.
20 See Rider v. United States, 391 F.2<1 2G0 (5th Cir.), cert, denied, 393 U.S.

1040 (1968); Hansford v. United States, 303 K.2d 219 (D.C. Cir. 1962); Crisp v.
United States. 262 F.2d 320 (4th Cir. 1954); People v. Perez, 62 Cal.2d 769, 401
P.2d 934 (1965); 70 IIauv. L. Rkv. 1302, 1303 (1957).

2' See United States v. Ramsey, 374 r.2<! 192 (2d Cir. 1907); Notaro v.
United States, 363 F.2d 109 (9th Cir. 19f)6); Scars v. United States, 343 F.2d
139 (5th Cir. 1965); Corin v. United States, 313 F.2d (>41, n.lO (1st Cir. 1963),
cert, denied, 379 U.S. 971 (1964).

22 356 U.S. 369 (1958) (Frankfurter, J., concurring).
Id. at 380.

People V. Perez. 62 Cal.2d 769, 401 P.2d 934, 938 (1965), where Chief
Justice Kaynor observes tliat entrapment is recognized as a defen.sc of the public

(CoDtiiiued on next paKc}

Comments

the moment, on whom doos the burden of proof rest once the entrap
ment defense has been chosen? In State o. Gooc/-'* the majority states:
"(elntrapmcnt is an afTlrniative or positive defense, and one that the
defendant must prove."-" The federal courts, however, seem to take
a different view. In Nolaro v. United Stdles'"' the Court of Appeals
for the Ninth Circuit noted that when the entrapment issue has arisen
and the appropriate instruction has been submitted to the jury, it
sliould not be phrased in terms of any burden whatsoever on the
defendant. It is the prosecutor's burden to establish guilt beyond a
reasonable doubt and tiiis must be accomplisl^ed by proving that the
defendant was not wrongfully entrapped.-"*

The Ninth Circuit rationale thus leaves the burden of proof with
the prosecution, but docs it leave the defendant in an equitable posi
tion if he has been compelled to choose between defenses? When
the entrapment defense has been relied upon at the cost of foregoing
all denials of commission of the alleged crime, the burden of proof
on the government has surely been mitigated; it is no longer necessary
for the prosecution to prove commission of the crime at all. The
burden which remains with the prosecution is undoubtedly alleviated
sincc evidence of the defendant's predisposition, which can include
criminal convictions, prior criminal activity notwithstanding conviction
and general character evidence, can be introduced as proof.^° Com
pelled to make this choice, the accused is placed in a precarious
.<iituation.

As mentioned earlier the defense of entrapment has not been estab
lished on an affirmative constitutional basis.-'® Despite this shortcom
ing, when an accused is compelled to choose between denial of
commission of a crime and reliance upon the entrapment defense, he
is confronted with a choice between two judically affirmed rights.^'
The United States Supreme Court considered a somewhat analagous

(Footnote continued from pr«cc<lins page)
BKainst unlawful police schemes or actions, which are dc.signed to promote rather
than prevent crime. Mc asks how a rule desijrned to deter any such imlnwiul
wndiict could fnirly be limited l)y compcllinj; a defeiuUint to incriminate himself
as a condition precedent to invoking that rule. Such compulsion of incrimmation
and admission, ne contends, would result in the defendants relieving the nrosecu«
tion of its burden of proving his Riiilt beyond a reasonable doubt, and at the same
time risking not bcinn able to meet his own burden of establishing entrapment.

165 N.li:.2d 28 (Ohio 1960).
Id. at 38.

U7 3(53 F.2d 169 (9th Cir. 1986).
atl75.

-"Orfield, supra note 9. at 59-61.
»<> Id. at 53. . , , r ,
81 See Comment, 56 Iowa L. Rev. 686, 690 (1971), for a discussion of the

»ij{nificance of this same elioicc if it is presumed that the defense of entrapment
finds its roots in the Constitution.
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situation in Simmojis o. United States,'*^ a case which involved the
conipulsion of a defendant to choose between his fifth amendment
right against self-incrimination and his fourtli anKMulment right against
unreasonable search and seizure. In holding tliat self-incriminating
testimony given to establish standing in support of a motion to sup
press evidence on fourth amendment grounds ctnild not be admitted
against the defendant at trial on the issue of guilt, the Court pointed
out that this involved a choice between two conslitutionally protected
rights. There appears to be no logical reason wliy this rationale should
not extend to the situation where one judicially rccognized defense
must be capitulated in order to assert another."^

Besides being deprived of the protection against a mandatory
choice of defenses as awarded in Simmons, because the right to an en»
trapment defense is not founded on a constitutional guarantee, the
fate of an accused who attempts to invoke the defense of entrapment
might well depend upon the judicial circuit in which the alleged
unlawful act was committed. The three aforementioned positions
which have been taken on this issue of the availability of alternative
defenses are expressed in decisions of the various circuits. Both the
Tenth Circuit and the Seventh Circuit liave consistently held that
the defense of entrapment cannot be applied to u particular case
unless commission of the crime charged is admiUed by the accused.'^
The decisions of the Ninth Circuit unfailingly assume a like position
with the exception of Notaro v. Uniled Slates,'̂ '' in which the majority
implies that where evidence of entrapment is introduced by the
testimony of government witnesses, a defendant might utilize the en
trapment defense despite his denial of tlu; unlawful activity.''"

The only circuit which—given the opportmiity—has failed to rule
out the basic right of a defendant to submit to a jury the alternative
defenses of denial and entrapment is Ihc Fouitli.-'' On several oc
casions the Fifth Circuit has ruled that a defendant must choose
between denying wrongful acts and invoking au (itilrapment defense.^®
However, there are notable ambiguities and inconsistencies among

«'^390 U.S. 377 (1908).
See 56 Iowa L. Rev., supra note 31, at 691.
See United States v. Gibson, 446 F.2cl 719 (lOth Cir. 1971); United States

V. Johnston, 426 F.2d 112 (7th Cir. 1970); Mnnn)c v. UniUnl States 424 1'.2tl 243
(10th Cir. 1970); Rowlette v. United Stiiles, .392 I'.2d 437 (lOtli Cir. 1968);
UnitedStates v. Roviaro, 379 F.2d 911 (7th Cir. 1967); Martinez v. United Slates,
373 F.2d 810 (10th Cir. 1967).

so 363 F.2d 169, 174 (9th Cir. 1966) (dictum).
80 Id at 175.
Uf Crisp V. United States, 262 F.2d 320 ( Ith Cir. 1954) (dictum).

See Harris v. United States, 400 F.2d 264 (Sth Cir. 1968): McCarty v.
United States, 379 F.2d 285 (Sth Cir.), ceri. dniird, 3.S9 t/.S. 920 (1967); Rod
riguez V. United States, 227 F.2d912 (5lliCir. 195.5).
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various decisions of the Fifth Circuit.'"*® This is especially evident in
Scars t;. United States^" where tlie court notes that if the government
injccts evidence of entrapment into a trial, the defendant is entitled
to an instruction that if the jury finds that he committed the alleged
acts, it must furtlicr consider whether he was entrapped into com
mitting them.'"

The decisions of both the First and the Second Circuits also lack
finality on the question of these alternative defenses of denial and
entrapment.*- In United States v. Aljord^^ the majority indicated that
if the trial court is to consider whether a defendant has a right not
only to deny the alh'gcd offense hut also to rely on the defense of
entrapment, the evidence must merely be of a nature which would
iiave entitled the accused to a charge on entrapment were it not for
his denial.*^ It is also interesting to note tliat in this same case the
court admitted that a final decision has not been made on the issue of
the alternative defenses.'""'

Tlie Court of Appeals for the District of Cohnnbia established in
Hansford u. United States^" that it was possible—and consistent with
the defendant's denial of the alleg<'d transaction in this case—for the
accused to argue that if the jury believed that the unlawful transaction
did occur, the prosecution's evidence as to how it occurred could
indicate entrapment and require an equivalent instruction.*"' This
position was either modified or rcrvcrsed two years later when the
same court noted tliat where a defendant's evidence fails to establish
the defense of entrapment, he is not entitled to submission to the jury
of an entrapment instruction.*"

Keeping in mind the <livers<! positions of the Circuit Courts of

»'>Spe Hitler v. United States, 391 F.2d 260 (5th Cir. 1908), where the court
approved a <lis{iict com t instruction thiil an accusod is cnlitlod to any and all
(Icienses he lui^Iitdcsir<', rrgardless of llu'ir consisloncv, aiul Siylar v. United Slates,
208 F.2d 8f)5 (Sth Cir.), cert, denied, 347 U.S. 991 (1954) where the court
implied that if tiie issue of entrapment was raised bv the (letendaiit himseli or
throuRh the testimony of witnesses, tlu- defense miRht he entitled to an instniction
on that issue.

<0 343 r.2d 139 (Sth Cir. 1965). , , , , , , , ,,
*nd. al 143. The court adds that what mifiht he a vahd defense should

not he forfeited by an accused nor should improper conduct of law enforcement
officers be ijiiiorecl by the court merely because t le defendant elected to put the
gnvemment to its proof. . _ . .. . , ^

United Stales v. Ramsey. 374 F.2d 192 (2d Cir. 1967); Umt.^d State>
V. Alford, 373 F.2d 508 (2d Cir.), crrt. denied, 387 U.S. 937 (1967); Corin v.
United States. 313F.2d 641 (1st Cir. 1963),cert,denied. 379 U.S. 971 (1964).

<«373 F.2d 508 (2d Cir. 1967).
** Id. at 509.
«Id.
4" 303 F.2tl 219 (D.C. Cir. 1962).

••H Redfield v. United States, 328 F.2d 532 (D.C. Cir.), ccrt. denied, 377 U.S.
972 (1964).
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Appeals, and remembering that in many situations an accusscd is
compelled to choose between two judicially rccognized and afBnned
defenses, the question of what can be done to dear the path for the
equitable vindication of a defendant's rights iiu-vitably arises. The
Supreme Court consistently has declined to rule on the issue of
whether an accused can deny the commission of a crime and yet
retain tlie riglit to have an entrapment instruction submitted to the
jury.*'" It appears that in Sha7neia the Sixth C'ircuit majority merely
counted decisions and concluded that there was a j^reater number of
cases which denied the alternative defenses tlian which permitted the
practice. Regardless of what approach was used in reaching the
Shameia holding, it seemsclear that the issueawaits resolution. Several
commentators have made suggestions,®" but the question remains.

Conclusion

By refusing to grant a writ of ccrtiorari i)i Slunncia, the United
States Supreme Court has implied that the inconsistencies among the
holdings of the Circuit Courts of Appeals are not so formidable as to
threaten the rights of criminal defendants. As ihc situation now exists,
however, an individual's right to liberty is jeopardized in a circuit
where the right to alternative jury instructions on the defenses of
denial and entrapment Is prohibited. The fact lliat a defendant is
compelled irrevocably to choose one defense at the cost of relinquishing
another only in certain circuits borders on denial of both equal
protection and due process as guaranteed by the Constitution.

The power to rectify the inequities discussed rests with the United
States Supreme Court. In this era of concern over law and order it is
quite possible that governmental agents can become overzealous in
performing their law enforcement duties. When evidence of such
action is brought out during the course of a criminal proceeding, there
seems to be no cogent reason why the jury should not be instructed

49 See United Slates v. Shameia, 464 F.2d 629 (6tli Cir.), cert, denied, —
US. (1972): United States v. Alford, 373 F.2d 5()H (2d Cir.), ccrt. denied,
387 U.S. 937 (1967); Conn v. United States, 313 F.2d ()>1 (Ist Cir. 1963), cert,
denied, 379 U.S. 971 (1984); Siglar v. United States, 2()H F.2d 8G5 (5tli Cir.),
cert, denied. 347 U.S. 991 (1954).

60See Orfield, supra note 9, at 65, in which tlie author posits llial the Shameia
rule is a receding one and in need of change; N<)t<', Thr Siupcnt licfiiiiled Me and
I Did Eat—The Constitutional Stains of wc Entrajwunl Defense, 74 Yale LJ.
942, 950 (1965), which draws on analogy bct\v(ren entr;ipinont and coerced con-
fessions and points out that the basic o1>jcctivcs of inli iiogation and solicitation
are similar, i.e., to induce the accused to supply evidence of his gtiilt; 56 Iowa L.
Rev., supra note 31, which indicates the factors whicli make a change from the
SJiameia rule imperative.
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by the court that the question of entrapment may bo considered even
though the defendant has denied commission of the crime. Such a
uniform practice, which adds to ihe discretion of the trial court by
allowing the judge to decide whether the issue of entrapment has been
raised by the evidence, would eradicate the present inconsistencies
among the circuits and contribute to clearing the path for an effective
entrapment defense.

Paul V. Hihhenl


